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1 Docket No. 65091 

Aaron Straus, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

Appearances: For taxpayer, S. Frank Levy, C.P.A., Frederick 
Schwertner. Esq.: for coimnr., Prew Savoy, Esq. 

Doclcet entries 

1932 

Apr. 26—Petition received and filed. Taxpayer notified. (Fee 
paid.) 

“ 27—Copy of petition served on general counsel. 

June 7—Answer filed bv general counsel. 

Aug. 20—Copy of answer served on taxpayer. General Calendar. 
Dec. 23—Hearing set for week of Jan. 23, 1933. 

1933 

Jan. 16—Notice of the appearance of S. Frank Levy and Frederick 
Schwertner, counsel for taxpayer, filed. 

“ 23—Hearing had before Mr. Murdock, div. 3, on merits. 

Stipulation of facts filed. Briefs due 2/23/33. 

“ 25—Motion to amend petition embodying amendment filed by 
taxpayer. 1/27/33 granted. 

“ 31—Copy of motion and amendment served on general counsel. 
Feb. 3—Request for findings of fact and brief filed by taxpayer. 

“ 9—Transcript of hearing 1/23/33 filed. 

“ 23—Brief filed bv general counsel. 

* d* i 

Apr. 1—Answer to amendment to petition filed by general jcounsel. 
Copy served. 

“ 6—Opinion rendered, Mr. Murdock, div. 3. Decision will be 

entered for the petitioner under rule 50. 

May 4—Notice of settlement filed by general counsel. 

“ S—Hearing set May 24, 1933, on settlement. 

“ 10—Consent to settlement filed by taxpayer. 

“ 19—Decision entered, div. 3, Mr. Murdock. 

July 27—Stipulation of venue filed. 

“ 27—Petition for review by Court of Appeals of D.O., with 

assignments of error filed by general counsel. 

Aug. 2—Proof of service filed. 

“ 21—Praecipe filed. Proof of service thereon. 

2 United States Board of Tax Appeals 

Docket No. 65091 

Aaron Straus, Baltimore, Md., petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Petition | 

Filed April 26, 1932 | 

The above-named petitioner hereby petitions for a redetertnination 
of the deficiencv set forth bv the Commissioner of Internal Revenue 
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in his notice of deficiency (IT:AR:C-1—EEN-60D), dated Febru¬ 
ary 27. 1932. and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual with principal office at No. 1 
South Howard Street. Baltimore. Maryland. 

2. The notice of deficiency (a copy of which is attached and marked 
44 Exhibit A") was mailed to the petitioner on February 27, 1932. 

3. The taxes in controversv are income taxes for the calendar year 
1929 and are for $11,255.75. 

4. The determination of tax set forth in the said notice of deficiencv 
is based upon the following errors: 

(a) 'Fhe Commissioner erred in disallowing deduction claimed for 
contributions in the sum of $111,205.91 for the calendar year 1929. 

(b) The Commissioner erred in failing to allow additional deduc¬ 
tion for contributions in the sum of $3,763.68 for the calendar year 

•/ 

1929. 

3 5. The facts upon which the petitioner relies as the basis 

of this proceeding are as follows: 

(a) The notice of deficiency mailed to the petitioner by the Com¬ 
missioner shows ** ordinarv net income " in the amount of $43,079.90 
(before deduction for contributions) and 44 capital net gain" in the 
sum of $766,463.96. or ** total net income " of $809,543.80 (before 
deduction for contributions). 

(b) In computing the 15% limitation on the deduction for contri¬ 
butions. as provided in section 23-n of the Revenue Act of 1928. 
the Commissioner computed the limitation upon the basis of the 
44 ordinary net income ", excluding the ** capital net gain." This com¬ 
putation was based upon an allowance of 15% of the “ordinary net 
income " of $43,079.90. resulting in a total deduction for contributions 
of $6,461.99. 

(c) No deduction was allowed by the Commissioner for the 15% 
limitation on the deduction for contributions based upon the “ capi¬ 
tal net gain of $766,463.90." This would result in a further deduction 
for contributions of $114,969.59. as follows: 

Portion of deduction fdr contributions claimed in return disallowed 

by Commissioner_$111, 205. 91 

Additional amount allowable as a deduction for contributions on 

account of the Commissioner's adjustment in net income_ 3. 7G3. GS 


Total_ 114.9GO. 59 

4 (d) It is from the Commissioner's failure to allow as a 

deduction fdr contributions the sum of $114,969.59 that the 
petitioner seeks a redetermination of the deficiency to extent of 
**'l 1,2oo. i •), 

Fhe language of section 23-n of the Revenue Act of 1928. respect¬ 
ing the 15% limitation on the deduction for contributions, reads as 
follows: 

4 * In computing net income there shall be allowed as deductions 
in the case of an individual, contributions or gifts made within the 
taxable year * * * to an amount which in all the above cases 

combined does not exceed 15 per centum of the taxpayer's net in¬ 
come without the benefit of this subsection." 

Section 21 of the Revenue Act of 1928 defines net income as 
follows: 
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Of 19*28 
“capital 


44: Net income ? means the gross income computed under section 
2*2. les.s the deductions allowed by section 23." 

Gross income is defined by section 2*2 (a) as follows: 

“Gross income" includes gains, profits, and income derived from 
salaries, wages, or compensation for personal service of whatever 
kind and in whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership or use of 
or interest in such property: also from interest, rent, dividends, se 
curities. or the transaction of any business carried on for 
profit, or gains or profits and income derived from anj* source 
whatever. 

In view of the language of the several sections of the act 
set forth above, the right of the Commissioner to exclude 
net gain “ from ** net income " in computing the 15% limitation on 
the deduction for contributions is questioned. 

5 Wherefore, the petitioner prays that this Board may hear 
the proceeding and eliminate that portion of the deficiency, 

namelv, 811.2“>5.7o. resulting from the failure of the Comihissioner 
to allow deduction for contributions in the amount of $114,969.59 
for the year 1929. 

S. Frank Levy. 

Certified Public Accountant , 

Counsel for Petitioner . lolS K Street WIT.. Washington* D.C. 

6 State of Maryland, 

County of Baltimore . ss: 

Louis X. Frank, being duly sworn, deposes and says that he is 
the duly appointed attorney in fact of Aaron Straus, the above- 
named petitioner, by virtue of a certain power of attorney executed 
by the said Aaron Straus under date of March 23, 1932 (a copy of 
which is attached and marked 44 Exhibit B ”); that such power has 
not been revoked; that petitioner is at present absent from the 
United States on a tour of the world; that he is duly authorized to 
verify the foregoing petition; that he has read the foregoing peti¬ 
tion. and is familiar with the statements contained therein, and that 
the facts stated are true, except a.s to those facts stated to be upon 
information and belief, and those facts he believes to be triu. 

Louis X. Frank. 

Subscribed and sworn to before me this 26th day of April 1932. 

[notarial seal.] Marie J. O'Brien, 

Notary public. 

i 

7 Exhibit A 


Treasury Department, 

~W ashingt on, February 27, 1932. 

Mr. Aaron Straus, 

#1 South Howard Street, 

Baltimore, Maryland -. 

Sir: You are advised that the determination of your tax liability 
for the year 1929 discloses a deficiency of $14,284.44, as shown in the 
statement attached. 
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In accordance with section 272 of the Revenue Act of 192S, notice 
is herebv given of the deficiencv mentioned. Within sixtv davs (not 
counting Sundav as* the sixtieth dav) from the date of the mailing 
of this letter, you may petition the United States Board of Tax 
Appeals for a redetermination of your tax liability. 

However, if you do not desire to petition, you are requested to 
execute the enclosed agreement form and forward it to the Commis¬ 
sioner of Internal Revenue. Washington, I).C.. for the attention 
of IT: C: P-7. The signing of this agreement will expedite the 
closing of vour return bv permitting an earlv assessment of anv 
deficiency and preventing the accumulation of interest charges, since 
the interest period terminates thirty days after filing the enclosed 
agreement, or on the date assessment is made, whichever is earlier: 
whereas if no agreement is filed, interest will accumulate to the date 
of assessment of the deficiency. 

Respectfully. 


I 


David Burnet. 

Com m/ss/ono' 
5v J. C. WlLMER. 


Deputy Com /ni$,$tone /*. 


Enclosures: 
Statement. 
Form 882. 
Form 870. 


S STATEMENT 

IT: AR: C-l. 

EEX-60D. 

In re: Mr. Aaron Straus, zr 1 South Howard Street. Baltimore. 
Md. 

Tax liability 


Year 

Tax liabil¬ 
ity 

Tax as¬ 
sessed 

Deficiency 

1929...| 

$90.572. 79 

$82.2SS. :15 

$1-1.2S4. 44 


The report of the internal-revenue agent in charge at Baltimore, 
Maryland, has been reviewed and approved by this office as submitted. 

Careful consideration has been accorded your protest dated Decem¬ 
ber 20. 1931. in connection with the findings of tlie examining officer, 
and the information submitted at a conference held in the office of 
the internal-revenue agent in charge. 

Due to the fact that the statute of limitations will presently bar 
any assessment of additional tax against you for the year 1929, the 
Income Tax Unit will be unable to afford you an opportunity to 
discuss vour case before mailing formal notice of its determination 
as provided by section 274 (a) of the Revenue Act of 1926 and/or 
section 272 (a) of the Revenue Act of 1928. It is, therefore, neces¬ 
sary at this time to issue this formal notice of deficiency. 
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Ordinary net income disclosed by return_ 

Add: Capital net gain reported_[ 


S6, 301. 85 
663, 8S2. 79 


Add: 


Total income reported on return_j._ S670, 1S4. 64 

: 

1. Income from rents__ S2, 3-jl4. S2 

2. Profit from sales____ 2,4^5.33 

3. Contributions disallowed_ 111,205.91 

4. Capital net gain_ 102. 5$1. 17 

Total-$218, 597. 23 


9 Deduct: 5. Other deductions. 
Net addition to income_ 


Total income revised 
Less revised capital net gain. 


Ordinary net income revised. 

Less: 

I Mvidends_ 

Exemption_ 


IS. 597. 
85. 7(jX). 


54. 167. 50 
1. 750. O0 


132. 897. 23 

803. 081. 87 
706. 463. 90 

36. 617. 91 


55. 917. 50 


Income subject to normal tax. 


None 


COMPUTATION OF TAX 


Surtax on $36.617.91 
l'lVzVc on $766,463.96. 


Total_ 

Less: 

Earned income credit. 
Tax paid at source_ 


2*20. 60 
47i. 00 


1. 461. 79 
95. 80S. 00 

97. 269. 79 


697. 00 


Total tax assessable_ 

Tax previously asscssed. 

Deficiency in tax_. 


96. 572. 79 
82. 28$. 35 

14. 284. 44 


EXPLANATION OF CHANGES 

1. Income from rents. $2,344.82. 

Net rents collected_ 

One half taxable to you_ 

Kents reported_ 

Added to income_ 

10 2. Profit from sales. $2,465.33. 

Sale price of Waldorf Astoria Realty Corporation partici¬ 
pation : 

Certificates- 

Cost_ 

Added to income_ j — 

3. Contributions disallowed. $111,205.91. 

Ordinary net income revised_— 


Add: Contributions allowable_I- 


Total_ 

15% of $43.079.90_ 

Contributions deducted 


Added to income_ 

4. Capital net gain. $102,581.17. 


11.866. 53 
5. 933. 27 
3. 588. 45 

2. 344. S2 


103. 755. 56 
101. 290. 23 

2. 465. 33 

36. 617. 91 
6. 461.99 

43. 079. 90 
6. 461. 99 
117. 667.90 

111,205. 91 
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Sale price 
Cost_ 


$1. 033. 870. 41 
200. 412. 45 


Balance_ 707, 40.0. JO 

Less worthless note_ 1. OOP. 00 


Capital net pi in corrected 
Capital net piin reported- 


«00. 403.00 
003. 882. 70 


Added to income_ 

5. Other deductions. ijsS3.70o.U0. 

Miscellaneous expense_ 

Expenses Seventh Street. Washington. D.C 

Calms Quality Shop_ 

Phillip Green mortgage_ 

William L. Straus. io>s_ 

Less on West*iale Farms_ 


i • / J. 


1 •>. . * 1 1 . ■»5 

2. s: o. 00 

173. e > 
1.“)!!. <h> 
8 1 . 373 . 0 (> 


Total_ 

11 Brought forward! 

Deducted_ 


Uli. <>24. 71 
‘JO. 024. 71 
13, 324. 71 


Additional deductions allowed___ 83.700.00 

Reference is made to the consent form submitted bv von extending 
the period within which to make assessment for 1929 until December 
31. 11 >32. You are advised that the Bureau holds that the consent 
form is invalid for the reason that the power of attorney running to 
Louis X. Frank, does not specifically authorize him to execute a 
consent form. 
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POWER OF ATTORNEY 


Know all men by these presents: 

That I. Aaron Straus, of Baltimore. Maryland, L T nited States of 
America, now a transient in the city of Manila, Philippine Islands, 
has made, constituted, and appointed, and by these presents, do make, 
constitute, and appoint Louis X. Frank, attorney at law, of Balti¬ 
more, Maryland, United States of America, my true and lawful 
attorney, for me. and in my name, place, and stead, and for my use 
and benefit, to institute actions, sign petitions, and appear before the 
United States Board of Tax Appeals and to compromise and settle 
the same, for such consideration as my said attorney in his judgment 
shall deem proper and best, giving and granting unto my said attor¬ 
ney full power and authority to do and perform all and every act 
and thing whatsoever requisite, necessary, and proper to be done in 
the premises, as fully to all intents and purposes, as I might or could 
do if personally present, with full power of substitution and revoca¬ 
tion. herebv ratifving and confirming all that mv said attorney or his 
substitute shall lawfully do or cause to be done by virtue hereof. 

In witness whereof. I have executed this instrument at the city of 
Manila, Philippine Islands, this 23rd day of March, 1932. 

Aaron Straus (Signed). 

13 Philippine Islands, 

City of Manila , ss: 

Before me this day personally appeared Aaron Straus, without 
personal cedula by reason of being a nonresident of the Philippine 
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Islands, to me known and known to me to be the person who signed 
the foregoing instrument, and acknowledged to me that he executed 
the same as his free and voluntary act and deed, for the uses and 


purposes therein mentioned. 

In witness whereof, I have hereunto set mv hand and affixed my 

notarial seal, this 23rd dav of March. 1932. 

• 

Document no. 82, page 03, book XI, series of 1932. 

Miguel F. Trias (Signed), 

Xotary Public. 

My commission expires December 31, 1932. j 

Internal Philippine Islands 20c documentarv revenue ta>t. March 
23. 1932. 

Philippine Islands, 

( it if of Manila. ss: 

I. V. Albert, clerk of the Supreme Court of the Philippine Islands, 
the same being a court of record having bv law a seal, do herebv cer- 
tify. that Miguel F. Trias, Esquire, whose name is subscribed to the 
attached certificate of acknowledgment, proof or affidavit, w|as at the 
time of taking the .said acknowledgment, proof, or affidavit, a notary 
public in and for the said city of Manila duly commissioned and 
sworn, and was. as such notary public, duly authorized by 
14 the laws of the Philippine Islands to take and cectifv the 
same, as well as to take and certify the proof and acknowl¬ 
edgment of deeds and other instruments in writing to be recorded in 
said islands, and that full faith and credit are and ought to be 
given to his official acts: and I further certify that I am well ac¬ 
quainted with his handwriting and verilv believe the signature to the 
attached certificate is his genuine signature. 

In witness whereof. I have hereunto set mv hand and affixed the 
official seal of said court this 23rd day of March. 1932. 

V. Albert (Signed). Clerk. 

Internal Philippine Islands 20c documentarv revenue tas. March 
23. 1932. 


United States Board of Tax Appeals 
Docket No. 65091 


Aaron Straus. Baltimore. Md., petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

■ 

Answer 

Received and filed June T. 1932 

The Commissioner of Internal Revenue, by his attorney, C. M. 
Charest, general counsel. Bureau of Internal Revenue, for jmswer to 
the petition filed in the above-entitled appeal, admits and denies as 
follows : 

1. Admits the allegations contained in paragraph 1 of the petition. 

2. Admits the allegations contained in paragraph 2 of the petition. 

13010—33-1» 
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3. Admits the allegations contained in paragraph 3 of the petition. 

4. Denies that the Commissioner of Internal Revenue erred in 
manner and form as alleged in paragraph 4. subparagraphs (a) and 
(b). of the petition. 

5. Denies the allegations contained in paragraph 5. subparagraphs 
(a). (1)). (c). and (d). of the petition. 

Denies generally and specifically each and every allegation con¬ 
tained in the taxpayer's petition not hereinbefore admitted, qualified, 
or denied. 

Wherefore, it is prayed that the taxpayer's petition be denied. 

(Signed) C. M. Charest, 
General Counsel , Bureau of Internal Revenue. 

Of counsel: 

Frew Savoy, 

Special Attorney. Bureau cjf Internal Revenue. 

Feb. 6/4/32. 

16 United States Board of Tax Appeals 

Docket No. 65091 

Aaron Straus, petitioner 

v. 

Commissioner of Internal Revenue, respondent 
Motion to amend petition and amendment to petition 

Filed Jan. 25. 1933 

Comes now the petitioner, by his attorneys, Frederick Schwertner, 
and S. Frank Levy. C.P.A., in the above-entitled case, which was 
heard before Murdock, member, on January 23. 1933. and leave hav¬ 
ing been granted, amends paragraph 4 of the petition herein to read 
as follows: 

; *4. The determination of tax set forth in the said notice of defi¬ 
ciency is based upon the following errors: 

**(a) In disallowing charitable contributions of a character deduc¬ 
tible under section 23 (n) of the Revenue Act of 1928 in the amount 
of $111,205.91; 

ifc (b) In failing to allow as an ordinary deduction for charitable 
contributions 15$ of the total net income subject to tax without the 
benefit of section 23 (n), or $121,431.58; 

; *(c) In holding that the deduction for charitable contributions 
is limited to 15% of the petitioners ordinary net income, excluding 
capital gains, or $6.461.99. 7 ’ 

The above amendment to the petition was orally dictated into, the 
record at the time of the trial on January 23, 1933, in order to make 
more clear the nature of the controversy, and counsel for the respond¬ 
ent dictated into the record a denial of error. 

(Signed) Frederick Schwertner. 

(Signed) S. Frank Levy, C.P.A. 

(Signed) J. E. Murdock, 

Granted Jan. 27, 1933. 

Member , U.S. Board of Tax Appeals. 
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17 United States Board of Tax Appeals 

Docket Xo. 65091 
Aaron Straus, petitioner 
v. 

Commissioner of Internal Revenue, respondent 
Answer to amendment to petition- 
Received and filed Apr. 1. 1963 

I 

The Commissioner of Internal Revenue, bv his attorney. C. M. 

« * 

Charest. general counsel. Bureau of Internal Revenue, foil answer 
to the amendment to petition filed in the above-entitled appeal, denies 
that respondent erred as alleged in paragraph 4. subparagraphs (a), 
(b). and (c) of the petition as amended. 

(Signed) C. M. Charest, 
General Counsel , Bureau of Internal Revenue. 

Of counsel: 

Prew Savoy, 

Special Attorney . Bureau of Internal Revenue. 

6-31-33 HD. 

IS United States Board of Tax Appeals 

Docket Xo. 65091 

Aaron Straus, petitioner 

v. 

Commissioner of Internal Revenue, respondent) 

* 

I 

Stipulation of facts 

Filed at hearing January 23. 1933. div. Murdoch 

It is hereby stipulated and agreed by and between counsel for 
the respective parties in the above-entitled proceeding. Docket Xo. 
65091, that the following facts shall be taken as true. This .stipu¬ 
lation is without prejudice to the right of either party to Introduce 
other evidence not inconsistent with the stipulated facts. 

1. The petitioner, a resident of Baltimore, Maryland, had during 
the calendar vear 1929 an ordinary net income ** of S43.079.90, as 
defined by section 101 (c) of the Revenue Act of 19-28, bu|t without 
any allowance of a deduction for contributions as provided by sec¬ 
tion 23 (n) of said act. There were no items of capital los,s or 
capital deductions for the year 1929. The petitioner also had dur¬ 
ing the year 1929 a 44 capital gain ** of $766,463.96. as defined by 
section 101 (c) of said act, but without any allowance of a deduction 
for contributions as provided by section 23 (n), and he elected to 
have the capital gain taxed at 12*4 percent under section 101 (a) 
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of the Revenue Act of 192S. The gross income of th.e petitioner for 
10*29. excluding capital gains, was $159,881.87. and the amount of the 
ordinary deductions without any deduction for contributions was 
J? 110.7.")i.07. The total amount of contributions made by the peti¬ 
tioner during the calendar year 10*20 of a character deductible 
10 from net income subject to the limitations provided in sec¬ 
tion 28 (n) of the Revenue Act of 102s was $I4-LG95.<)I he 
petitioner in Ids tax return for 1020 deducted the amount of $117.- 
(>07.00 upon the claim that in determining the amount of 1- percent 
of petitioner's net income for the year 1020 under section -8 (n! of 
the Revenue Act of 102s. ordinary net income and, capital train 

should both he included, which contention is asserted hv netitioner 

• • 

and deided bv tin 1 Commissioner, and this stipulation shall not 
prejudice the rights of either petitioner or respondent a< to the 
legality of such deduction in excess of 1 percent of ordinary net 
income. The said >um of si 17.C.t*>7 90 was bast'd upon the ordinary 
net income and capital train as originally com])uted by the petitioner, 
but the revised figures of $48,070.90 and $700,468.96. representing, 
respectively, the petitioners’ ordinary net income and capital gain 
as determined by the Commissioner are accepted as correct. The 
Commissioner allowed as a deduction for contributions under section 
28 (n) of the Revenue Act of 102* the sum SG.4Gi.99. being 15 per¬ 
cent of the petitioner's ordinary net income of S18.07G.90. and dis¬ 
allowed as a deduction the balance of contributions. 

2. The petitioner filed his tax return for the year 1929 with the 
collector of internal revenue. Baltimore, Maryland, on May G. 
1980. showing a total tax liability of $*2,288.85. which was assessed 
on the Mav 1980 list, and this amount, together with interest in the 
sum of $24.89. or a 1 total of S82.818.24. was paid to the said collector 
in four quarterly installments of $18,750.00. S22.419.07. £20.7) 15.22, 
and S20.G2s.95 ,>n March 12. 1980. June 14. 1980. September 15. 
1980. and December 15. 1980. respectively. The petitioner also paid 
to the said collector on July 2G. 1982. as an advance payment S8.028.69 
of the deficiency of S14.2S4.44 asserted by the respondent in 
20 his deficiency notice dated February 27. 1982. for the year 
10*29. as the entire amount of the deficiency asserted for said 
year is not in controversy. The respondent assessed the said sum 
of S8.02 s .G9. together with interest in the amount of $427.00. or a 
total of $8,455.60 on the January 14. 1988. list. 

(Signed) S. Frank Levy. 

(Signed) Frederick Sciiwertxer. 

Attorney* for Petitioner. 

(Signed) (’. M. Ciiarest. 

General Counsel. I* arcau of Internal Iicreuue. 

til United States Board of Tax Appeals 

Aaron Straus, petitioner. /*. Commissioner of Internal 

Revf.nue. RESPONDENT 

Docket Xo. 65001. Promulgated April G, 1988 

The deduction to which a taxpayer is entitled under section 28 (n) 
of the Revenue Act of 1028 is the same amount, whether or not he 
elects to be taxed in accordance with section 101 (a). 
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Frederick Sehwertner, Esq., and S. Frank Levy. C.P.A.. for the 
petitioner. 

Frew Savoy. Esq., for the respondent. 

Opinion 

Murdock: The Commissioner determined a deficiency of $(4,284.44 
in the petitioner's income tax for the calendar year 1020. The sole 
i>sne relates to the deduction to which the petitioner is entitled for 
charitable contributions. The parties filed a stipulation of facts 
as follows: 

** i. The petitioner, a resident of Baltimore. Maryland, had during 
the calendar year 1929 an "ordinary net income" of $43,079.90 as 
defined by section 101 (c) of the Revenue Act of 1928. but without 
any allowance of a deduction for contributions as provided by 
section 23 (n) of said act. There were no items of capital loss or 
capital deductions for the year 1929. The petitioner also had during 
the year 1929 a “capital gain" of $708,403.90 as defined by section 
101 "(e) of said act. but without any allowance of a deduction for 
contributions as provided by section 23 (n). and he elected to have 
the capital gain taxed at 12 1 /** percent under section 101 (; ) of the 
Revenue Act of 1928. The gross income of the petitioner for 1929, 
excluding capital gains, was $1 .">9,831.87 and the amount of the 
ordinary deductions without any deduction for contributions was 
Si 18.731.97. The total amount of contributions made by jtlie peti¬ 
tioner (hiring the calendar year 1929 of a character deductible from 
net income subject to the limitations provided in section 23 (n) of 
the Revenue Act of 1928 was $144.89.5.04. The petitioner in his tax 
return for 1929 deducted the amount of $117,887.90 upon the claim 
that in determining the amount of 15 percent of petitioner's net 
income for the year 1929 under section 23 (n) of the Revenue Act 
of 1928. ordinary net income and capital gain should bot h be in¬ 
cluded. which contention is asserted by petitioner and denied by the 
Commissioner, and this stipulation shall not prejudice the rights 
of either petitioner or respondent as to the legality of such 

22 deduction in excess of 15 percent of ordinarv net income. The 
said sum of $117,807.90 was based upon the ordinary net 

income and capital gain as originally computed by the petitioner, 
but the revised figures of $43,079.90 and $780,403.98. representing 
respectively the petitioner's ordinary net income and capital gain as 
determined by the Commissioner are accepted as correct. 'Jphe Com¬ 
missioner allowed as a deduction for contributions under section 

23 (n) of the Revenue Act of 1928 the sum of $8,481.99. being 15 
percent of the petitioner's ordinary net income of $43,079.90, and 
disallowed as a deduction the balance of contributions. 

”2. The petitioner filed his tax return for the year 1929 with the 
collector of internal revenue, Baltimore. Maryland, on Ma r 8. 1930, 
showing a total tax liability of $82,288.35. which was assessed on the 
May. 1930 list, and this amount together with interest in the sum 
of $24.89, or a total of $82,313.24. was paid to the said collector in 
four quarterly installments of $18,750.00. $22,419.07, $20.5] 5.22. and 
$20,828.95 on March 12. 1930, June 14, 1930. September 15, 1930, and 
December 15, 1930, respectively. The petitioner also paid to the 
said collector on July 28, 1932 as an advance payment $3 028.89 of 
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the deficiency of $14.2S4.44 asserted by the respondent in his de- 
ficiencv notice dated February *27. 1932 for the year 1929, as the 
entire amount of the deficiency asserted for said year is not in con- 
troversv. The respondent assessed the said sum of $3,028.09, to¬ 
gether with interest in the amount of $427.00. or a total of $3,45;>.69 
on the January 14. 1933. list.*' 

The onlv question in this case is to determine the amount of the 
deduction to which the petitioner is entitled on account of charitable 
contributions. The parties concede that the contributions were in 
excess of the deduction however it is to be determined. This is 
because there is a limitation upon the deduction. Section 23 (n) of 
the Revenue Act of 1928 allows the deduction and fixes the limita¬ 
tion as follows: 

** In the case of ah individual, contributions or gifts made within 
the taxable year to or for the use of— 

"(1) the United States, any State. Territory, or any political sub¬ 
division thereof, or the District of Columbia, for exclusively public 
purposes: 

**(2) any corporation, or trust, or community chest, fund, or foun¬ 
dation. organized and operated exclusively for religious, charitable, 
scientific. literary, or educational purposes, or for the prevention 
of cruelty to children or animals, no part of the net earnings of 
which inures to the benefit of any private shareholder or individual: 

“(3) the special fund for vocational rehabilitation authorized by 
section 7 of the Vocational Rehabilitation Act: 

**(4) posts or organizations of war veterans, or auxiliary units or 
societies of any such posts or organizations, if such posts, organiza¬ 
tions. units, or societies are organized in the United States or any 
of its possessions, land if no part of their net earnings inures to 
the benefit of any private shareholder or individual: or 

“(5) a fraternal society, order, or association, operating under the 
lodge system, but only if such contributions or gifts are to be used 
exclusively for religious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children or animals; 
23 to an amount which in all the above cases combined does not 
exceed 15 per centum of the taxpayer's net income as com¬ 
puted without the benefit of this subsection. Such contributions or 
gifts shall be allowable as deductions only if verified under rules 
and regulations prescribed by the Commissioner, with the approval 
of the Secretary. • (For unlimited deduction if contributions and 
gifts exceed 90 per centum of the net income, see section 120.) 

Xet income is the gross income computed under section 22 less the 
deductions allowed by section 23. See section 21. These are gen¬ 
eral provisions of the act and apply to every individual taxpayer. 1 


1 21. 22. and 23 appear under “ Subtitle B—General Provisions" and are, insofar as 

material hereto, as follows : 

SEC. 21. NET INCOME 

" Net income " moans the gross income computed under section 22. less the deductions 
allowed by section 23. 

SEC. 22. OKOSS INCOME 

(a) General definition .—"Gross income*’ includes gains, profits, and income derived 
from salaries, wages, or compensation for personal service, of whatever kind and in 
whatever form paid, or from professions, vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real or personal, growing out of the ownership or 
use of or interest in such property: also from interest, rent, dividends, securities, or the 
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Gross income, as defined in section 22, includes capital gains, and, 
consequently, net income likewise includes capital gaips. Cf. 
American Can Co. v. Bower*, 35 Fed. (2d) 832, 834; certiorari 
denied. 2*81 U.S. 736. Nor would capital gain be excluded from 
net income in computing the limitation on the deduction foj* contri¬ 
butions unless some other provision of the act requires its exclusion. 

The Commissioner contends that where section 101 (a) is applied, 
the deduction for contributions may not exceed 15 percent of ordi¬ 
nary net income ” computed without any deduction for contributions. 
He would thus exclude from the computation of the deduction 
allowed by section 23 (n), all items of capital gain, capital loss, and 
capital deductions. In the present case there are no items of 

24 capital loss or capital deductions, so he has excluded only 
capital gain. Pie would support his action by the decisions of 

three divisions of the Board. Ralph W. Harbhson , 26 B.T.A. 896; 
Su*an Dwight Bliss, 27 B.T.A. 205; Mary Co!(/ate. 27 B.T.A. 506. 
There is a iso the case of Ilallie I). Bikins, 24 B.T.A. 572, which 
involved the related question where there was a capital net loss. 
That case was reviewed by the Board and was followed in Charles 
J . Livingood. Executor, 25 B.T.A. 585. The cases involving capital 
net losses mav or mav not be distinguishable from those involving 
capital net gains. We express no opinion on that subject, but con¬ 
fine ourselves strictly to the question before us. In the present case 
and in three others now pending before the Board, counsel for the 
petitioners contend that the Board has decided incorrectly at least the 
first three cases listed above. What authority is there in the Revenue 
Act of 1928 for the view thus taken by the Board and adopted by 
the Commissioner? 

Section 101- contains no specific reference to a special limitation upon 
a deduction for charitable contributions. Neither in tjie words 

25 of the section nor in its legislative history is there any indica¬ 
tion that Congress had the subject in mind while framing the 

section. The possibility of section 101 affecting the deduction for 
contributions probably did not occur to the legislators, sinc^ the two 

transaction of any business carried on for gain or profit, or gains or profits and income 
derived from any source whatever. 


SEC. 23. DEDUCTIONS FROM GROSS INCOME 


In computing net income there shall be allowed as deductions: 

(a) E xgenscs *** : (b) Interest *** : (c) 'Faxes generally *** : (d) Taxes of share~ 
holder txiid by coryoration *** : 

(e) Losses by individuals. —In the case of an individual, losses sustained during the 
taxable year and not compensated for by insurance or otherwise— 

(1) if incurred in trade or business or 

(2) if incurred in any transaction entered into for profit though nolt connected 
with the trade or business; or 

(3) of property not connected with the trade or business, if the loss arises from 
fires, storms, shipwreck, or other casualty, or from theft. 

(f) Losses by corporations *** : (g) Basis for determining loss *** ; (h) / a>ss on sale 
of stock or securities ***: (i) Set losses •**: (j) Bad debts *** ; (k) Depreciation *** ; 
(1) Depletion *** ; (m) Basis for depreciation and depletion •** ; (n) Charitable and 
other contributions * * * : (o) Future expenses in case of casual sales of real property * * * ; 
(p) Dividends received by corporations *** ; (q) Pension trusts ***. 

-SEC. 101. CAPITAL NET GAINS AND LOSSES 

(a) Tax in case of capital net gain. —In the case of any taxpayer, other ithan a cor¬ 
poration. who for any taxable year derives a capital net gain (as hereinafter defined 
in this section), there shall, at the election of the taxpayer, be levied, collected, and paid, 
in lieu of all other taxes imposed by this title, a tax determined as follows: A partial tax 
shall first be computed upon the basis of the ordinary net income at the ratei and in the 
manner as if this section had not been enacted and the total tax shall be this amount 
plus 12^ per centum of the capital net gain. 

(b) Tax in case of capital net loss. —In the case of any taxpayer, other than a cor¬ 
poration. who for any taxable year sustains a capital net loss (as hereinafter defined in 
this section), there shall be levied, collected, and paid, in lieu of all other taxes imposed 
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subjects are so unrelated and the alleged effect is so indirect. This 
should be borne in mind while reading section 101. If any such 
limitation exists it must be due to the use of some precise language 
from which the limitation inevitably follows bv necessary impli- 
cation. 

Congress in this section does not abandon the general definitions 
of gross and net income contained in sections 21 and 22, or does it 


change the deductions allowed by section 23 in so far as the section 
relates to capital net gains. On the contrary, gross income, net in¬ 
come. and the allowable deductions are the same for the capital net 
gain purposes of this section as they are in sections 21. 22. and 23. 
Section 101 merely distinguishes income and deductions of a capital 
nature from ordinary income and ordinary deductions and provides 
for a special method of calculating the tax where there has been a 
capital net gain. The deductions allowed by section 23 are thus 
divided into “ ordinary deductions *' and ** capital deductions **— 

“[Sec. 101 (c)] (3) ‘Capital deductions* means such deductions 
as are allowed by section 23 for the purpose of computing net income, 
and are properly allocable to or chargeable against capital assets sold 
or exchanged during the taxable year. 

‘‘(4) ‘Ordinary deductions' means the deductions allowed by 
section 23 other than capital losses and capital deductions.” But 
no part of the deductions allowed by section 23 is lost to the taxpayer 
in this process. 


by thi> tiU*\ :i rax determined as follows: A partial tax shall tirst ho computed upon the 
basis of the ordinary not income at the rates and in the manner as if this section had 
not been enacted, and the total tax shall be this amount minus lL'Vj per centum of the 
capital net loss but in ho case shall the tax of a taxpayer who has" sustained a capital 
net loss be less than the tax computed without regard to the provisions of this section, 
(c) Ucfinitivn *.—For the purposes of this title—• 

(1 i "Capital main " means taxable gain from the sale or exchange of capital assets 
consummated after December 31. 1821. 

(2) “Capital loss'* means deductible loss resulting from the sale or exchange of 
capital assets. 

(.”.i ** Capital deductions" means such deductions as are allowed by section 23 
for the purpose of computing net income, and are properly allocable to or chargeable 
against capital assets sold or exchanged during the taxable year. 

(4) "Ordinary deductions" means the deductions allowed by section 23 other 
than capital losses ;»nd capital deductions. 

(.“►) "Capital net gain" means tin* excess of the total amount of capital gain 
over the sum of (A) the capital deductions and capital losses, plus (B) the amount, 
if any. by which the ordinary deductions exceed the gross income computed without 
including capital gains. 

<*>» "Capital net loss" means the excess of the sum of the capital losses plus 
the capital deductions over the total amount of capital gain. 

(7) "Ordinary net income" means the net income, computed in accordance with 
the provisions of this title, after excluding all items of capital gain, capital loss, 
and capital deductions. 

iS) ** Capital assets" means property held by the taxpayer for more than two 
years i whether or riot connected with his trade or business), but does not include 
stock in trade of the taxpayer or other property of a kind which would properly be 
includ'd .n !•••• inventory of the t: xpay. r if on hand at the close of the taxabh* 
y#*ar. or property held by the taxpayer primarily for sale in the course of his trade 
or business. For the purposes of this definition— 

(At In determining the period for which the taxpayer has held property 
received on an exchange there shall he included the period for which he held the 
property exchanged, if under the provisions of section 113. the property received 
has. for the purpose of determining gain or loss from a sale or exchange, the 
same basis in whole or in part in bis hands as the property exchanged. 

<B) In determining the period for which the taxpayer has’held property how¬ 
ever acquired, there shall be included the period for which such property was 

held by any other person, if under the provisions of section 113. such property 

has. for the purpose of determining gain or loss from a sale or exchange, the 

same basis in whole or in part in his hands as it would have in the hands of 
such other person. 

<(*) In determining the period for which the taxpayer has held stock or 
securitites received upon a distribution where no gain is recognized to the 
distributee under the provisions of section 112(g) of this title or under the 
provisions of section 203(c) of the Revenue Act of 1024 or 102G. there shall be 
included the period for which he held the stock or securities in the distributing 
corporation prior to the receipt of the stock or securities upon such distribution. 



GUY T. HELYERING VS. AARON STRAUS 


15 


26 Apparently the Commissioner places his chief reliance upon 
the language of section 101 (c) (7), which is as follows: 

44 * Ordinary net income ’ means the net income, computed in ac¬ 
cordance with the provisions of this title, after excluding all items 
of capital gain, capital loss, and capital deductions/’ 

This language does not mean that net income is to be computed after 
excluding certain items of a capital nature. It means that 44 net 
income “ is to be computed in the regular way and 44 ordinary net 
income " is what remains of this “ net income ” after the capital items 
have been excluded from it. This is clearly indicated by the punctu¬ 
ation used by Congress. The phrase 44 computed in accordance with 
the provisions of this title" is set off by commas and modifies “net 
income." Section 101 (c) (7) is not to be read as if one or both of 
the first two commas had been omitted, or as if it provided that 
ordinary net income means net income computed after excluding all 
items of a capital nature. *' This title ” means title I. Net income 
computed in accordance with title I is obviouslv net income as 
defined in section 21 of title I. i.e.. <rross income as defined in section 
22 less the deductions allowed by section 23. There is in section 101 
(c) (7) no further limitation on the deduction for contributions 
beyond that contained in section 23 (n). Since there is nothing to 
indicate that Congress had this subject in mind while framing this 
section, we should be slow to read the intent into the words used by 
Congress on an unrelated subject. We may not read this thought into 
the statute where the words used do not contain it. Note the differ¬ 
ence in section 101 (c) (5). where Congress used the words “gross 
income computed without including capital gains.” 

“ * Capital net gain * means the excess of the total amount of capital 
gain over the sum of (A) the capital deductions and capital losses, 
plus (B) the amount, if any, by which the ordinary deductions exceed 
the gross income computed without including capital gains." 

If Congress, in section 101 (c) (7) had used the words 44 net income 
computed without including capital gain ” the Commissioned would 
be supported in his contention. But it did not use these \^ords or 
any of like import. 

Section 101 (a) is as follows: 

44 (a) Tax in. case of capital net gain. —In the case of any taxpayer, 
other than a corporation, who for any taxable year derives a capital 
net gain (as hereinafter defined in this section), there shall, at the 
election of the taxpayer, be levied, collected, and paid, in lieu of 
all other taxes imposed by this title, a tax determined as follows: a 
partial tax shall first be computed upon the basis of the Ordinary 
net income at the rates and in the manner as if this section had not 
been enacted and the total tax shall be this amount plus 121^ per 
centum of the capital net gain.” 

27 This provision bases the partial tax on the 44 ordinary net 
income.” We have seen that 4 * ordinary net income ” i.s com¬ 
puted by allowing a deduction for contributions limited only as pro¬ 
vided in section 23 (n). Section 101 (a) further provides that the 
partial tax shall be computed 44 in the manner as if this section had 
not been enacted ”, which certainly indicates no limitation on the 
deduction allowed by section 23 (n). It does not provide that the 
partial tax shall be levied upon the ordinary net income computed 
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as if that income had been all of the taxpayer s income. Thus we 
have exhausted the special provisions of section 101 relating to a 
capital net gain without finding any justification for the Commis¬ 
sioner's determination. Consequently, we must conclude that Con¬ 
gress did not intend am* such limitation on the deduction allowed by 
section 23 (n). Cf. secs. 120. 108. 186. and 706. 

The case of S adorn *■>•/,•// v. .! mb r*on 9 20 Fed. (2d) 6 m: certiorari 
denied. 270 T\ S. 840. is based upon an entirely different legislative 
provision. The court recognized this difference. a< the following 
excerpt from the opinion indicates: 

** It is true that the business income remained that of an indi¬ 
vidual. but section 330 not only says that it shall * be taxed as the 
net income of a corporation is taxed *. but that it ’shall be computed 
as if such corporation had been in existence on and after January 1. 
1018.* By this language the method of computation and rate and 
mode of taxation are brought under sections 232 to 236 of the act 
(40 Stat. 1077. 1080). and the taxpayer receives no benefits from 
section 214 (a) (11). 

” The fact that the allowance of charitable gifts was not cut off 
where income of individuals derived from capital gains was taxed 
at special rates under section 206 of the Revenue Act of 1021 (42 
Stat. 232). and that it was similarly available where dividends of 
prior years were received in 1017. or subsequent years, but taxed at 
prior years* rates, can not extend the deduction to income derived 
from plaintiff's clothing business. The option in those cases related 
merely to rates, arid was accompanied by no language providing for 
the * com potation ' of the income as that of a corporation.” 

The case supports the petitioner rather than the respondent. 

In our three prior decisions we took the view that the scheme of 
section 101 was to pa-rat rhj com putt ordinary net income and capi¬ 
tal net gain. In this, we now think, we were in error. The compu¬ 
tation is made under sections 21. 22. and 23. Section 101 (a) re¬ 
quires only that the various items thus computed be separated into 
those of a capital nature and those not of a capital nature, called, 
for convenience, ordinary. Our three prior decisions on the present 
question will no longer be followed. 

Reviewed by the Board. 

Decision will be entered for the petitioner under rule *0. 
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United States Board of Tax Appeals. Washington 

Docket No. 65091 


Aaron Straus, petitioner 


v. 


Commissioner of Internal Revenue, respondent 


Decision- 


Pursuant to opinion of the Board promulgated April 6. 1933, the 
respondent herein on May 4. 1933. having filed a notice of settle¬ 
ment and proposed computation and the petitioner on May 10, 1933, 
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having filed an acquiescence in the computation as made by the 
respondent, now therefore, it is 

Ordered and decided: That there is no deficiency in tax j for the 

vear 19:29. 

* 

Enter: 

Entered May 19, 1933. 

[seal.] (Signed) J. E. Murdock. 

hr Member. 

29 In the Court of Appeals of the District of Columbia 

j 

Board of Tax Appeals. Docket No. 05091 

I 

Commissioner of Internal Revenue, appellant 


Aaron Straus, appellee 
Received and filed July 27. 1933 

It is stipulated and agreed by and between the parties hereto 
that the decision of the Board of Tax Appeals in the above-entitled 
cause may be reviewed by the Court of Appeals of the District 
of Columbia. This agreement is filed pursuant to section 1002 (d) 
of the Revenue Act of 1920. 


(Signed) E. Barrett Prettyman. 

Attorney for Appellant. 
(Signed) Frederick Sciiwertxer, 

Attorney for Appellee. 

30 In the Court of Appeals of the District of Columbia 

Received and filed July 27. 1933. Docket No. 05091 

Guy T. Helvering. Commissioner of Internal Revenue, petitioner 

on review 


Aaron Straus, respondent on review 

Petition to review the decision, of the United States Board of Tax 

Appeals and assignments of error 

To the Hotiarable Judges of the Court of Appeals of the District 
of Columbia: 

Now comes Guv T. Helvering. Commissioner of Internal Revenue, 
bv his attornevs. Pat Mallov. Assistant Attornev General: E, Barrett 

» * *. • 7 | 

Prettyman. general counsel. Bureau of Internal Revenue; atid Prew 
Savoy, special attorney. Bureau of Internal Revenue, and respectfully 
shows: 
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That the petitioner on review is the duly appointed, qualified, and 
acting Commissioner of Internal Revenue of the I nited states, hold¬ 
ing his oilice hy virtue of the laws of the United States. That the 
respondent on review. Aaron Straus, is an individual residing at 
Baltimore. Maryland, and is an inhabitant of the judicial circuit of 
the United States Circuit Court of Appeals for the Fourth Circuit. 
Said Aaron Straus filed his income-tax return for the year 1020 with 
the collector of internal revenue for the District of Maryland, 
31 whose oilice is located in Baltimore. Maryland, and within the 
judicial circuit of the United States C ircuit Court of Appeals 
for the Fourth Circuit. The parties, by their respective counsel, 
have stipulated and agreed that the decision of the Board of lax 
Appeals involved herein may be reviewed by the Court of Appeals 
of the District of Columbia under section 1002 (d) of the Revenue 
Act of 1920. 

II 

On Februarv 27. 1032, the Commissioner determined a deficiency 
in income tax against the respondent on review for the year 1020 m 
the amount of S14.2S4.-T4. and sent the taxpayer by registered mail a 
notice of said deficiency in accordance with the provisions of section 
272 (a) of the Revenue Act of 1028. Thereafter, on April 26, 
1032. the taxpayer filed an appeal from said notice of deficiency 
with the United States Board of Tax Appeals, contesting only the 
sum of $11,255.75 Of the total deficiency determined. The Commis¬ 
sioner filed his answer on June 7. 1032. On January 25, 1933, pur¬ 
suant to leave by the Board granted January 23. 1033. the taxpayer 
filed a motion to amend the petition and an amendment to the peti¬ 
tion. which said motion was granted January 27. 1033. The Com¬ 
missioner read into the record a denial that error had been committed 
as alleged in the amendment to the petition when the case came on 
for hearing on January 23, 1933. On April 6, 1033, the Board 
promulgated its opinion and on May 10, 1033, entered its order of 
redetermination, wherein and whereby it ordered and decided that 
there is no deficiencv in tax for the vear 1029. 


Ill 


The nature of the controversy is as follows: 

During the year 1920 the taxpayer had ordinary net income of 
$43,070.00. as defined by section 101 (c) (7) of the Revenue Act of 
1928, without any allowance of a deduction for contributions 
32 as provided by section 23 (n) of the Revenue Act of 1928. 

The taxpayer also had during the year 1929 a capital gain of 
$766,463.96. as defined by section 101 (c) of said act. but without any 
allowance of a deduction for contributions as provided by section 
23 (n) of said act. Taxpayer elected to have the capital gain taxed 
at 121/4%, under section 101 (a) of the Revenue Act of 1928. The 
total amount of contributions made by the taxpayer during the 
calendar year 1929 of the character deductible, subject to the limi- 
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tations provided in section 23 (n) of the Revenue Act of 19^8, was 
$144,695.04. In his income-tax return for 1929 taxpayer deducted 
the amount of $117,667.90 as contributions, claiming that, in deter¬ 
mining the 15% deductible, ordinary net income and capital gain 
should both be included. The Commissioner allowed as a deduction 
for contributions the sum of $6,461.99. being 15% of the taxpayer's 
ordinary net income of $43,079.90, and disallowed the remaihder of 
the deduction for contributions sought in the income-tax i return 
aforesaid. The Board of Tax Appeals in its opinion of April 6, 
1933. upheld the taxpayer's method of determining the 15% deduc¬ 
tible under the statute on account of contributions made in 1929. and 
rejected the Commissioner's method of computing said deduction. 


The Commissioner says that in the record and proceedings before 
the Board of Tax Appeals, and in the decision and final order of 
redetermination rendered and entered by the Board of Tax Appeals, 
manifest error occurred and intervened to the prejudice of the Com¬ 
missioner and the Commissioner assigns the following errors, 

33 and each of them, which he avers occurred in the said record, 
proceedings, decision, and final order of redetermination so 

rendered and entered by the Board of Tax Appeals, to wit: 

1. The Board of Tax Appeals erred in holding and deciding that, 
where a taxpayer has elected to be taxed in accordance with section 
101 (a) of the Revenue Act of 1928, in determining what sum 
amounts to 15% of petitioner's net income, to ascertain the amount 
of contributions which mav be deducted, ordinarv net income and 
capital gain should both be taken into account. 

2. The Board of Tax Appeals erred in failing to hold and decide 
that, where a taxpayer has elected to be taxed in accordance with 
section 101 (a) of the Revenue Act of 1928. in determining w'aat sum 
amounts to 15% of petitioner's net income, to ascertain the amount 
of contributions which mav be deducted, onlv the ordinarv net 
income should be taken into account. 

3. The Board of Tax Appeals erred in holding and deciding that 
capital gains taxed under section 101 (a) of the Revenue Act of 

1928 are to be taken into account in determining the amount of the 
contributions which are allowable as deductions. 

4. The Board of Tax Appeals erred in failing to hold and decide 
that capital gains taxed under section 101 (a) of the Revenue Act 
of 1928 are not to be taken into account in determining the amount 
of contributions yvhich are allowable as deductions. 

5. The Board of Tax Appeals erred in holding and decidi ng that 

there is no deficiency in income tax for the calendar year 1929. 

34 6. The Board of Tax Appeals erred in failing to hold and 
decide that there is a deficiency in income tax for the year 

1929 in 11le sum of $11,255.75. 

Wherefore, the Commissioner petitions that the decision of the 
Board of Tax Appeals be reviewed by the Court of Appeals of the 
District of Columbia and that a transcript of the record be prepared 
in accordance with the law and with the rules of said court for films: 
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and that appropriate action be taken to the end that the errors com¬ 
plained of may be reviewed and corrected by said court. 

Pat Malloy, 

Assistant A ttorney General. 
(Signed) E. Barrett Prettyman. 
General Counsel* Bureau of Internal Revenue. 

Prew Savoy, 

Special Attorney* Bureau of Internal Revenue. 

35 United States of America, 

I>1 str'n-t of Columbia. ss: 

Prew Savov. being dulv sworn, savs that he is special attornev in 
the Bureau of Internal Revenue, and as such is duly authorized to 
verify the foregoing petition for review: that he has read said peti¬ 
tion and is familiar with the contents thereof: that said petition is 
true of his own knowledge except as to the matters therein alleged 
on information and belief, and as to those matters he believes it 
to be true. 

(Signed) Prew Savoy. 

Sworn and subscribed to before me this 28 day of June. 1933. 

(Signed) George W. Kreis, 

Mot art/ Public. 

My commission expires Nov. 1G. 1937. 

3G In the Court of Appeals of the District of Columbia 

Docket No. G5091 

Guy T. Helvering. Commissioner of Internal Revenue, petitioner 

on review 

v. 

Aaron Straus, respondent on review 

Notice of filing petition for review 

Received and filed Aug. 2. 1933. 

To: Mr. Aaron Straus. 

1 South Howard Street. Baltimore. Maryland . 

You are herein* notified that the Commissioner of Internal Reve- 
* 

nue did. on the 27th dav of Julv. 1933. file with the clerk of the 

• % * 

United States Board of Tax Appeals, at Washington. D.C.. a peti¬ 
tion for review by the Court of Appeals of the District of Columbia, 
of the decision of the Board heretofore rendered in the above-entitled 
case. A copy,of the petition for review and the assignments of 
error as filed is hereto attached and served upon you. 

Dated this 28th dav of July, 1933. 

(Signed) E. Barrett Prettyman, 
General Counsel. Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of error men¬ 
tioned therein, is hereby acknowledged this 1st day of August, 1933. 

(Signed) Aaron Straus, 

Respondent on Review. 
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37 In the Court of Appeals of the District of Columbia 

Received and filed Aug. 21, 1933. Docket No. 65091 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

v. 

Aaron Straus, respondent 
Praecipe for record 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerlt of the 
Court of Appeals of the District of Columbia copies duly j*ertified 
as correct of the following documents and records in the above- 
entitled cause in connection with the petition for review by the said 
Court of Appeals of the District of Columbia, heretofore filed by the 
Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petition, including annexed copy of deficiency jletter. 

(b) Answer to petition. 

(c) Motion to amend petition and amendment to petition. 

(d) Answer to amendment to petition. 

3. Opinion and decision of the Board. 

(a) Final order of redetermination. 
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In the Court of Appeals of the District bf 

Columbia 

April Term, 1933 | 

I 

I 

No. 6066 

Guy T. Helvering, Commissioner of Internal 

Revenue, Petitioner 

! 

Aaron Straus, respondent 

OX PETIT I OX FOR REVIEW OF THE DECISION OF THE 
EXITED STATES HOARD OF TAX APPEALS 

BRIEF FOR THE PETITIONER 

I 

OPINION BELOW 

The only previous opinion in the present case is 
that of the Board of Tax Appeals (R. 10-16), which 
is reported in 27 B.T.A.—. 

i 

JURISDICTION 

This petition for review involves income tax for 
the year 1929 in the amount of $11,255.75 (R. 19), 
and is taken from an order of the Board of tTax 
Appeals entered May 19, 1933 (R. 17). The case 
is brought to this Court by a petition for review 
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filed July 27. 1933 (R. 17). pursuant to Sections 

1001-1003 of the Revenue Act of 1926. c. 27, 44 Stat. 

9 (U.S.C., Sup]). VI. Title 26, Secs. 641-642), as 

amended bv Section 1101 of the Revenue Act of 
% 

1932. c. 209. 47 Stat. 169 (U.S.C., Supp. VI, Title 
26, Sec. 642). 

QUESTION PRESENTED 


Whether the base for computing the 15% deduc¬ 
tion from income allowable on account of contribu¬ 
tions includes ‘‘capital gain’' or ‘‘ordinary net 
income” onlv. 


STATUTES AND REGULATIONS INVOLVED 


These will be found in the Appendix, infra, 

pp. 16-21. 

STATEMENT 

The facts are not in dispute and were found by 
the Board of Tax Appeals (R. 11-12) as follows: 

The respondent, a resident of Baltimore, Mary¬ 
land, had during the calendar vear 1929 an “ordi- 
narv net income” of $43,079.90 as defined bv Sec- 
lion 101 (c) of the Revenue Act of 1928, but with¬ 
out anv allowance of a deduction for contributions 
as provided by Section 23 (n) of said Act. There 
were no items of capital loss or capital deductions 
for the year 1929. The respondent also had during 
the year 1929 a ‘‘capital gain” of $766,463.96 as 
defined by Section 101 (c) of said Act, but with¬ 
out anv allowance of a deduction for contributions 
* 

as provided by Section 23 (n), and he elected to 
have the capital gain taxed at 12%% under Section 
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101 (a) of the 1928 Act. The gross income of the 
respondent for 1929, excluding capital gains, was 
$159,831.87 and the amount of the ordinary decline- 
tions, without anv deduction for contributions, was 
$116,751.97. The total amount of contributions 
made by the petitioner during the calendar year 
1929 of a character deductible from net income, 
subject to the limitations provided in Section 23 
(n) of the Revenue Act of 1928, was $144,695.04. 
The respondent in his tax return for 1929 deducted 
the amount of $117,667.90 upon the claim that, in 
determining the amount of 15% of his net income 
for the year 1929 under Section 23 (n) of the Rev¬ 
enue Act of 1928, ordinary net income and capital 
gain should both be included, which contention is 

C 1 7 

asserted by respondent and denied by the Com¬ 
missioner of Internal Revenue, and this stipula¬ 
tion shall not prejudice the rights of either peti¬ 
tioner or respondent as to the legality of such de¬ 
duction in excess of 15% of ordinary net income. 
The said sum of $117,667.90 was based upon the 
ordinary net income and capital gain as originally 
computed by the respondent, but the revised j fig¬ 
ures of $43,079.90 and $766,463.96, representing re¬ 
spectively the respondent’s ordinary net income 
and capital gain, as determined by the Comjnis- 
sioner, are accepted as correct. The Commissioner 
allowed as a deduction for contributions under 
Section 23 (n) of the Revenue Act of 1928 the !sum 
of $6,461.99, being 15% of the respondent’s clrdi- 


i 
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narv net income of 643,079.90, and disallowed as a 

• * • 

deduction the balance of contributions. 

The respondent filed liis tax return for the year 
1929 with the Collector of Internal Revenue, Balti¬ 
more. Maryland, on May 6, 1930. showing a total 
tax liability of 682.288.35, which was assessed on the 
Mav 1930 list, and this amount together with inter- 
est in the sum of $24.89. or a total of $82,313.24. was 
paid to the said Collector in four quarterly install¬ 
ments of $18,750. $22,419.07. $20,515.22. and $20.- 
628.95 on March 12. 193,0. June 14. 1930, September 
15.1930. and December 15.1930, respectively. The 
respondent also paid to the said Collector on July 
26.1932, as an advance payment, $3,028.69 of the de¬ 
ficiency of 614.284.44 asserted bv the Commissioner 

in his deficiency notice dated February 27,1932. for 

* % 

the vear 1929, as the entire amount of the deficiency 

• • 

asserted for said vear is not in controversy. The 

• • 

Commissioner assessed the said sum of $3,028.69, 
together with interest in the amount of $427, or a 
total of $3,455.69 on the January 14.1933. list. 

The Board of Tax Appeals held in favor of the 
taxpayer (R. 16), and the Commissioner of Inter¬ 
nal Revenue has appealed to this Court. 


SPECIFICATION OF ERRORS TO BE URGED 

The Board of Tax Appeals erred (R. 19): 

1. In holding and deciding that, where a taxpay¬ 
er has elected to be taxed in accordance with Sec¬ 
tion 101 (a) of the Revenue Act of 1928, in deter¬ 
mining what sum amounts to 15% of respondent’s 
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net income, to ascertain the amount of contribu¬ 
tions which mav be deducted, ordinary net income 
and capital gain should both be taken into account. 

2. In failing to hold and decide that, whe^e a 
taxpayer has elected to be taxed in accordance 'jvith 
Section 101 (a) of the Revenue Act of 1928. iij de¬ 
termining what sum amounts to lo r i of the tax¬ 
payer's net income, to ascertain the amount of 
contributions which mav be deducted, onlv the 
ordinarv net income should be taken into account. 

3. In holding and deciding that capital grains 
taxed under Section 101 (a) of the Revenue Act 
of 1928 are to be taken into account in determining 
the amount of the contributions which are allow¬ 
able as deductions. 

4. In failing to hold and decide that capital 
gains taxed under Section 101 (a) of the Revenue 
Act of 1928 are not to be taken into accoulit in 
determining the amount of contributions which are 
allowable as deductions. 

5. In holding and deciding that there is no de- 
ficiencv in income tax for the calendar vear 1929. 

6. In failing to hold and decide that there is a 

deficiencv in income tax for the vear 1929 in the 
. - 

sum of $11,255.75. 


SUMMARY OF ARGUMENT 


Section 101 (a) of the Revenue Act of 1928 
infra (p. 17) establishes separate bases for tax¬ 
ation of ordinary net income and of capital net 
gain, if a taxpayer who has enjoyed capital gain 


6 


elects to be taxed in that manner. But if he does 
elect to take the benefit of the reduced tax that will 
result from the application of Section 101 (a), then 
he mav not reduce his tax bv including in the base 
for deductions on account of contributions, under 
Section 20 (n), infra, p. 16. the amount of capital 
net stain received in the taxable rear. 

If the rule laid down by the Board of Tax Ap¬ 
peals in this case be followed, the taxpayer would 
have the advantage of using the capital net gains 
twice, first for the separate computation of a lower 
separate tax on such gains, and secondly, in order 

to reduce, in this case verv considerably, the tax on 

* • 

his ordinary net income aside from capital net 


The legislative history of the statutory predeces¬ 
sors of Section 101 (a) indicates that the taxpayer 
was given his choice between being taxed on all of 
his income, including capital net gain, or of paying 
the sum of two taxes, (1) on his ordinary net in¬ 
come, and (2) separately, on his capital net gain. 

The decision in the instant case represents a 
change by the Board of Tax Appeals in its attitude 
toward the question presented. In three cases prior 
to the instant decision the Board had taken the view 
for which we are contending. 

The instant decision apparently rests upon the 
Board ? s belief that it must find an affirmative state¬ 
ment in Section 101 (a) or Section 23 (n) to justify 
the exclusion of capital net gain from the base for 
computing deductions for contributions. 
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The two cases decided by District Courts 1 do pot 

supply persuasive reasoning. 

The instant decision is notably inconsistent with 

* 

the decisions of the Board in Halley I). ETkin^ v. 
Commissioner, 2d B.T.A, 572, and Charles J. Lii'in- 
(jood, Executor, v. Commissioner, 25 B.T.A. 585. 
where it was held that capital net losses should be 
excluded from the base for computing deductions on 
account of contributions. 

i 

ARGUMENT 

Section 101 (a) provides for taxing ordinary net income 
at the rates and in the manner applicable to taxpayers 
generally and for a separate tax separately computed 
on capital net gains, and therefore capital net gains 
should not be taken into account in computing! the 
amount of deductions 


This respondent elected to have his total income 
tax computed under Section 101 (a) of the Reve¬ 
nue Act of 1928 {infra, p. 17), and the Board of Tax 
Appeals has held that the base for the computation 
of allowable deductions on account of contributions 
under Section 23 (n) of the 1928 Act (infra, p. 16) 
shall include not onlv “ordinary net income'' but 
also “capital net gains.” 

It is the contention of the Commissioner of In¬ 
ternal Revenue that in the circumstances the base 

i 

for the computation of contributions should not 
include capital net gains. 

1 Atkins v. "White* 3 Fed. Supp. 694 (Mass.): George 
Waller Bloic et at. v. United States (N.D. Ill., E.Div.). 
decided September 1, 1933, reported in Vol. 1. Prentice-Hall 
Fed. Tax Service (1933), p. 2300.190. 
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Section 23 (n) provides for deductions for 
contributions— 

* * to an amount which * * * 

does not exceed 15 per centum of the tax¬ 
payer's net income as computed without the 
benefit of this subsection. (Italics sup¬ 
plied.) 

Section 21 (infra, p. 16) defines net income as— 

* * * the gross income computed 

under 1 section 22, less the deductions allowed 

bv section 23. 

«/ 

Section 22 (infra, p. 16) provides that “Gross 
income" includes gains, profits, etc., from sources 
defined, and “gains or profits and income derived 
from anv source whatever."■ 

Section 101 (a) provides that in the election of 
a taxpayer who has derived a capital net gain there 
shall be levied in lieu of all other taxes imposed by 
the income tax law a tax determined as follows: 

* t * * a partial tax shall first be com¬ 

puted upon the basis of the ordinary net in¬ 
come at the rates and in the manner as if this 
section had not been enacted and the total 
tax shall be this amount plus 12M> per centum 
of the capital net gain. (Italics supplied.) 

- This would of course include capital net gains if this re¬ 
spondent had chosen not to be taxed under Section 101 (a). 
If the tax were levied on net income computed under 
Sections 21. *2*2, and *23, including capital net gain, then the 
amount of capital net gain would directly alfect the 15% 
deduction allowable under contributions. 
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Ordinary net income is defined in paragraph (e) 
(7) of Section 101 as— 

* * * the net income, computed ini ac¬ 

cordance with the provisions of this tjtle, 
after excluding all items of capital gain, 
capital loss, and capital deductions. 

AVe contend that in taxing differently ‘‘ordinary 

i 

net income” and “capital net gains” (wherej the 
taxpayer elects that this shall be done) Congress 
has set capital net gains apart from the general 
scheme and has treated such gains as a thing sep¬ 
arately taxable at a flat rate, much as might be an 
excise tax. 

Section 23 (n) is aimed at the ordinary situation 
where a taxpayer has lumped his income and has 
not sought special treatment of the sort provided 
by Section 101 (a). In those circumstances, of 
course, he is entitled to take into account all of the 
components of the gross income from which his 
taxable net income is computed. But when he 
chooses to be taxed under Section 101 (a) lie ob¬ 
tains a lower total tax because the ordinary rates 
apply to “ordinary net income” and the flat 12%% 
rate applies to “capital net gains.” In the case of 
large capital net gains particularly, the 1 ^/ 2 % 
means that the taxpayer is taxed in a much smaller 
amount in total than he would be if he were tjaxed 
in the ordinary way upon a net income computed 
under Sections 21, 22, and 23. j 

Our argument is fully supported by the legisla¬ 
tive history of Section 208 (b) of the Revenue Act 
of 1924 (c. 234, 43 Stat. 253; U.S.C., Title 26, Sec. 
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939), the predecessor of Section 101 (a), which indi¬ 
cates that capital gains were regarded by Congress 


as something apart from ordinary income. In 
House Repoi-t No. 179, 68th Cong., 1st Sess., it 
is said (p. 57): 


There appears to be no reason why the 

tax on the ordinary income of a taxpayer 

whose ordinary income is small should, un- 

%> 

der the capital-gain section, be increased to 
12 V*j percent. He should pay a tax on his 
ordinary income computed in the regular 
manner, plus 12percent of his capital 
gain. (Italics supplied.) 


That statement is repeated in S.Rep. No. 398, C8th 
Cong., 1st Sess., p. 22, and in the Statement of the 
Changes Made in the Revenue Act of 1921 bv II.R. 
6715 and The Reasons Therefor, Senate Committee 
Print, 68th Cong.. 1st Sess., p. 18. 

The taxpayer here* chose to pay a tax on his 
ordinary income “computed in the regular man¬ 
ner”, and thus computed the allowance for deduc¬ 
tions for contributions would not take into account 
capital gains. Capital gains would be taxed other¬ 
wise and separately, and with no reference to 
contributions. 

As was said in Susan Dwight Bliss v. Commis¬ 
sioner, 27 B.T.A. 205, 208 3 : 

The taxpayer can not exclude capital gain 
from gross income for the purpose of getting 
the benefit of the lower rate of tax thereon, 
and at the same time include capital gain in 

3 Now pending on appeal in the Circuit Court of Appeals 
tor the Second Circuit. 
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I 

I 

gross income for the sole purpose of com¬ 
puting the maximum deduction for contri¬ 
butions. 

Compare American Can Co. v. Bowers, 35 F (2d) 
832, 834 (C.C.A. 2nd). 

The Bliss case, Mary Colgate v. Commissioner, 
27 B.T.A. 606 ", and Ralph IT. Ilarbison v. Connnis- 

j 

sioner, 26 B.T.A. 896 :: —all were cases presenting 
the same question as is here presented, and in all 
of them the Board of Tax Appeals sustained :he 
position we here take. 

We think the reasoning of the Board of Tax Ap¬ 
peals in the three earlier decisions above mentioned 
is preferable to its reasoning in the instant case, 
where it abruptly changed what apparently had 
been the established rule in the Board. 

In the instant decision the Board points but 

i 

(E. 13) that Section 101 contains no specific refer¬ 
ence to a special limitation upon a deduction for 
charitable contributions and says that neither in 
the section itself nor in its history is there indica¬ 
tion that Congress had the subject in mind while 
framing Section 101, and it adds (R. 14) that the 

i 

alleged effect is 4 ‘so directed.” 4 

The Board concedes (R. 14) that Section 101 
distinguished income and deductions of a capital 

3 Now pending on appeal in the Circuit Court of Appeals 
for the Second Circuit. 

4 The indirectness of the alleged effect is refuted b\' the 
fact of the several cases decided by the Board and |now 
before the Circuit Courts of Appeals. 
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nature from “ordinary income v and “ordinary de- 

• • 

dilutions.'‘ It seems to us that the deduction on 

account of contributions is distinctly an “ordinary 

• • 

deduction.” 1 The Board announces some intricate 
reasoning; based on the phraseology of Section 
101 (c) and its punctuation (R. 15), but we do not 
think the question need be made so complicated. 
Either Section 101 (a) shows that the disposition 
of Congress was to treat capital net gains as some¬ 
thing apart from the ordinary net income of a tax¬ 
payer. or it does not. 

The Board notes (R. 15) that Section 101 (a) 
provides that the partial tax on ordinary net in¬ 
come shall be computed just as if Section 101 (a) 
had not been enacted. It savs that this “certainly 

indicates no limitation of the deduction allowed bv 

%> 

Section 23 (n).” (R. 15.) But as we point out 
above, the deduction allowed by Section 23 (n) is 
one of the deductions allowable when net income is 
being computed in the ordinary way under Sections 


21, 22, and 23. 

The Board was apparently troubled by its deci¬ 
sions in two recent cases, HaUie D. Elkins v. Com¬ 
missioner, 24 B.T.A. 572/ and Charles J . Livin¬ 
good, Executor, v. Commissioner, 25 B.T.A. 585. 


3 The reasoning in the Elkins case seems to have been that 
it would be anomalous to say that a taxpayer had income 
subject to tax and yet had no income on which to base 
deductions for contributions. But to us it seems illogical to 
include capital net gain in the base in order to reduce the 
tax of a person who has enjoyed a net gain, but to exclude 
all reference to capital investment in computing the tax 
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where it had held that a capital net loss 6 should not 
be included in computations of the base for deduc¬ 
tions, i.e., that where there has been a capital lbss 
“ordinary net income” is the only thing to be con¬ 
sidered. The Board said in the instant case that 
cases involving capital net losses u may or may pot 
be distinguishable from those involving capital net 
gains” (E. 13). 

The only judicial decisions on the point involved 
are Atkins v. White, 3 Fed. Supp. 694 (Mass.), and 
George Walter Blow et ah v. United States (]Sj.D. 
Ill., E.Div.), decided September 1, 1933, reported 
in Yol. 1, Prentice-Hall Fed. Tax Service (1933), 
p. 2300.190. 

In the Atkins case the court noticed that the 
Board had in the instant case reversed its position. 
Decision was in favor of the taxpayer on reasoning 
not very fully set forth. The gist of it is probdbly 
contained in this sentence (p. 696): 

The plaintiff’s election to be taxed on her 

capital net gains at the 12V> percent ^ate 
■ " - 

for one who happens in a given year to have lost a patt of 
his capital. 

The contradictions involved are set out in Bureau of In¬ 
ternal Revenue Mimeograph 4028. published June 13. 1933 
(see Yol- 1. Prentice-Hall Fed. lax Service (1933). p. 1920). 
which contains a discussion of the history of the provisions 
as to capital gains and losses, and prescribes rules for their 
treatment until authoritative judicial interpretation Shall 
have been had. 

c A taxpayer who has suffered a capital net loss is tjaxed 
under Section 101 (b) by having a partial tax computed on 
his ordinary net income and this is reduced by 12*4% ot the 
capital net loss. 
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under section 101(a) of the Revenue Act of 
1928 did not deprive her of the right to the 
same deductions for charitable contributions 

as if she had not so elected. 


An appeal by the Government of the decision in the 
Atkins case is now pending in the Circuit Court of 
Appeals for the First Circuit. 

The Blow case arose under the Revenue Act of 
1924 (e. 234, 43 Stat. 253), and decision was in 
favor of the taxpayer. The District Court parti¬ 
ally analyzed the applicable statutes and concluded 
that Sections 212 and 213 of the 1924 Act (U.S.C., 
Title 26, Secs. 953 and 954, respectively) (defin¬ 
ing net income and gross income) meant that so- 
called “capital gains" are included in “net income" 
and that Section 208 of that Act (U.S.C., Title 26, 
Sec. .93.9) (like Section 101 of the 1928 Act) did 
not change the situation. But that is no answer 
to the claim we here urge. We concede that capital 
gain would be a part of gross income under Sec¬ 
tion 22 (a) but in computing the tax when the 
option offered by Section 101 (a) is accepted, the 
conception 'of all of the taxpayer’s gains for the 
year as one lump sum drops out and the tax is 
then computed on two separate different things, 
our understanding of which has been explained 
above. 


We disagree with the reasoning of the District 
Court in the Atkins case and the Blow case. The 
benefits conferred by Section 101 (a) (in limiting 
tax upon capital gains) and the separability of the 
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taxing* provisions as to ordinary net income ahd 
capital net gains is so clear that it must follow that 
the tax on capital net gain is a thing wholly apart 

from the tax on ordinarv net income. Since the de¬ 
¬ 
duction under Section 23 (n) is stated entirely! in 

i 

terms of income computed from gross incolme 
(which includes capital net gain), it must follow 
that deductions for contributions where the tax is 
laid under Section 101 (a) must exclude the thing 
that was excluded in computing the tax on “oildi- 


narv income 




CONCLUSION 


The decision of the Board of Tax Appeals should 
be reversed. 

Respectfully, 

Sewall Key, 

Francis H. Horan, 

Special Assistants to the Attorney General 
November 1933. 




APPENDIX 


Revenue Act of 1928, c. 852. 45 Stat. 791: 

Sec. 21. Net Income. 

‘‘Net income" means the gross income 
computed under section 22, less the deduc¬ 
tions allowed bv section 23. 

Sec. 22. Gross Income. 

(a) General definition .—“Gross income" 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, vo¬ 
cations. trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership or 
use of or interest in such property; also from 
interest, rent, dividends, securities, or the 
transaction of any business carried on for 
gain or profit, or gains or profits and income 
derived from anv source whatever. 


Sec. 23. Deductions from Gross Income 

In computing net income there shall be 
allowed as deductions: 

[Here follows a list of the allowable de¬ 
ductions. including expenses, interest, taxes, 
losses, bad debts, etc.] 

(n) Charitable and other contributions .— 
In the case of an individual, contributions or 
gifts made within the taxable vear to or for 
the use of: 

***** 


(16) 
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(2) any corporation, or trust, or com¬ 
munity chest, fund, or foundation, organized 
and operated exclusively for religious, char¬ 
itable, scientific, literary, or educational 
purposes, or for the prevention of cruelty 
to children or animals, no part of the net 
earnings of which inures to the benefit of linv 
private shareholders or individual. 


* 


* 


* 


* 


to an amount which in all the above cajses 
combined does not exceed 15 per centuml of 
the taxpaver’s net income as computed with- 
out the benefit of this subsection. Such con¬ 
tributions or gifts shall be allowable as 
deductions only if verified under rules and 
regulations prescribed by the Commissioner, 
with the approval of the Secretary. * * *. 

Sec. 101. Capital Net Gains and Losses. 

(a) Tax in case of capital net gain .—In 
the case of any taxpayer, other than a corpo¬ 
ration. who for anv taxable year derives a 
capital net gain (as hereinafter defined in 
this section), there shall, at the election of 
the taxpayer, be levied, collected, and paid, 
in lieu of all other taxes imposed by this t tie, 
a tax determined as follows: a partial tax 
shall first be computed upon the basis of the 
ordinary net income at the rates and in; the 
manner as if this section had not been en¬ 
acted and the total tax shall be this amount 
plus 12M> per centum of the capital net gain. 

(b) Tax in case of capital net Ions .—In 
the case of any taxpayer, other than a corpo¬ 
ration, who for anv taxable vear sustains 

•/ « 

capital net loss (as hereinafter defined in 
this section), there shall be levied, collected, 
and paid, in lieu of all other taxes imposed by 
this title, a tax determined as follows: a par¬ 
tial tax shall first be computed upon the basis 
of the ordinarv net income at the rates apd in 
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the manner as if this section had not been 
enacted, and the total tax shall be this 
amount minus 12V-> per centum of the capi¬ 
tal net loss: but in no case shall the tax of a 
taxpayer who has sustained a capital net 
loss be less than the tax computed without 
regard to the provisions of this section. 

(c) Definitions .—For the purposes of this 
title— 

(1) “Capital gain" means taxable gain 
from the sale or exchange of capital assets 
consummated after December 31, 1921. 


(2) “Capital loss" means deductible loss 
resulting from the sale or exchange of capital 


assets. 


(3) “Capital deductions" means such de¬ 
ductions as are allowed bv section 23 for the 


purpose of computing net income, and are 
properly allocable to or chargeable against 
capital assets sold or exchanged during the 
taxable vear. 


(4) “Ordinary deductions" means the de¬ 
ductions allowed by section 23 other than 


capital losses and capital deductions. 

(5) “Capital net gain" means the excess 
of the total amount of capital gain over the 
sum of (A) the capital deductions and capi¬ 
tal losses, plus (B) the amount, if any, by 

which the ordinarv deductions exceed the 

%/ 

gross income computed without including 
capital gains. 

(6) “Capital net loss” means the excess 
of the sum of the capital losses plus the 
capital deductions over the total amount of 
capital gain. 

(7) “Ordinary net income” means the net 
income computed in accordance with the 
provisions of this title, after excluding all 
items of capital gain, capital loss, and capi¬ 
tal deductions. 
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(8) ‘‘Capital assets” means property hejld 
by the taxpayer for more than two yea|rs 
(whether or not connected with his trade pr 
business), but does not include stock in trape 
of the taxpayer or other property of a kind 
which would properly be included in the in¬ 
ventory of the taxpayer if on hand at tjhe 
close of the taxable year, or property held 
by the taxpayer primarily for sale in tjhe 
course of his trade or business. * * *. I 


Treasury Department Regulations 74 (promul¬ 
gated under the Revenue Act of 1928) : 

Art. 261. Contributions or gifts by indi¬ 
viduals. —Contributions or gifts made with)in 
the taxable year by an individual are deduct¬ 
ible to an aggregate amount not in excess |of 
15 per cent of the taxpayer's net income (in¬ 
cluding such payments), if made to or for the 
use of: 

(Here follow descriptions of donees.) 

Art. 501. Definition and illustration of 
capital net gain. —Section 101, which applies 
to sales and exchanges of capital assets con¬ 
summated after December 31,1921, provides 
that any taxpayer other than a corporation 
may, if he so desires, state separately in ]iis 
return his net gain on sales or exchange of 
capital assets, and pay on such capital net 
gain (as defined and limited in the section^ a 
tax of 12% percent of the capital net gain 
in lieu of the tax he would otherwise pay on 
such income under sections 11, 12, 102, dnd 
211. The tax upon his net income from otper 
sources, termed “ordinary net income'’, is to 
be computed at the rates and in the manner 
provided in sections 11,12,102, and 211. The 
total tax will be the sum of the tax upon the 
ordinary net income plus 12%-percent of fhe 
capital net gain. 

* * * * * ! 


1 
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“Capital gain” is taxable gain from sale 
or exchange of capital assets consummated 
after December 31, 1921. “Capital loss" is 
deductible loss resulting from the sale or ex¬ 
change of capital assets. See article 591 for 
the basis for determining such gain or loss, 
and article 561 as to adjustments for im¬ 
provements. depreciation, and other items. 
“Capital deductions" are deductions prop¬ 
erly allocable to or chargeable against capital 
assets sold or exchanged during the taxable 
year. “Capital net gain” is the excess of the 
total amount of capital gain over the sum of 

(1) capital deductions and capital losses, and 

(2) the amount, if any, by which the ordi- 
narv deductions exceed the gross income 
computed without including capital gain. 


* 


* 


Art. 502. Return.s of capita1 net pain .— 
Segregation of transactions for the purposes 
of section 101 (a) is required only where 
the taxpayer elects to be taxed under that 
subdivision. When a taxpayer elects to be 
taxed under section 101 (a) for any taxable 

vear, he must attach to his return of income 

% 

for such vear an accurate statement under 
oath showing all items of capital gain, capi¬ 
tal loss, and capital deductions in such 
manner as will clearlv show the exact 
amount of his capital net gain for the tax¬ 
able year. Each transaction must be sepa¬ 
rately shown and the capital items with 
respect thereto grouped together in order 
that the capital gain derived or the capital 
loss sustained from each capital transaction 
will readily appear. In the case of sales or 
exchanges of securities or any other prop- 
ertv. the statement must show how long the 
property was held by the taxpayer immedi¬ 
ately preceding the sale or exchange. 



Art. 503. Capital net losses .—Section 101 
(b) provides for the determination of the 
tax in the case of any taxpayer (other tlian 
a corporation, but including the members of 
a partnership, an estate or trust, or the bene¬ 
ficiaries thereof) who in any taxable y^ar 
sustains a capital net loss. A “capital jnet 
loss” is the excess of the sum of the capital 
losses plus the capital deductions as debited 
in article 501, over the total amount of capi¬ 
tal gain as therein defined. It is to be noted 
that, while the tax provided in section 101 
(a) in the case of a capital net gain is to 
be imposed at the election of the taxpayer, 
the limitation with respect to a capital net 
loss provided in section 101 (b) will be ap¬ 
plied irrespective of the taxpayer's election. 

In the case of any taxpayer, other than a 
corporation, who sustains a capital net loss 
for anv taxable vear, there shall be levied, 
collected, and paid, in lieu of the normal tax 
and the surtax imposed by sections 11, 12, 
102, and 211, a tax determined as follows:: 

A partial tax will first be computed upon 

the basis of the ordinarv net income, as 

%> 

defined in section 101 (c) (7) and article 
501, at the rates and in the manner provided 
in sections 11, 12, 102, and 211, and the tjotal 
tax will be this amount minus 12M> percent 
of the capital net loss, but in no case shall the 
tax under section 101(b) be less than the 
tax computed without regard to the pxfovi- 
tions of section 101. 

I 
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No. 6066 

GUY T. HELVERING, COMMISSIONER OF 
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AAEON STRAUS, Appellee 

BRIEF ON BEHALF OF APPELLEE 


Preliminary Statement 

The Commissioner of Internal Revenue in his nonce 

of deficiency in tax for the year 1929 onlv allowed itlie 
* . * * 1 
appellee a deduction of $6,461.99 for charitable con¬ 
tributions, whereas he donated to charity in that \Oar 
the sum of $144,695.04, hence this controversy. Section 
23 (n) of the Revenue Act of 1928 authorized a deduc¬ 
tion for contributions to an amount not exceeding 15% 
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of the taxpayer's net income computed before any al¬ 
lowance for contributions. The Commissioner deter¬ 
mined that the appellee in the year 1929 had a total 
net income of $809,543.86, consisting of ordinary net 
income of $43,079.90, before any allowance for con¬ 
tributions, and capital gain of $766,463.96, before any 
allowance for contributions. The Board of Tax Ap¬ 
peals in a decision by the full Board allowed the ap¬ 
pellee a deduction of $121,431.78 for contributions, or 
15% of his total net income of $809,543.86, before the 
allowance of anv deduction for contributions. The 
Commissioner contends that the deduction should be 
$6,461.99, or 15% of the appellee’s ordinary net in¬ 
come before anv allowance of a deduction for contribu- 
tions. 

II. 

Question Involved 

The question involved is simple: Is the appellee en¬ 
titled to the allowance of a deduction for charitable 
contributions under Section 23 (n) of the Revenue Act 
of 1928 to an amount which does not exceed 15% of his 
total net income, including capital gain, which was 
taxed specially at his election at 12 1 /*>%? 

III. 

The Facts 

The Board of Tax Appeals found the facts as stipu¬ 
lated by the parties as follows: 
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The petitioner, a resident of Baltimore, Maryland, 
had during the calendar year 1929 an “ordinary net 
income” of $43,079.90 as defined by section 101 (c) of 
the Revenue Act to 1928, but without anv allowance of 
a deduction for contributions as provided by Section 
23 (n) of said act. There were no items of capital 
loss or capital deductions for the year 1929. The peti¬ 
tioner also had during the year 1929 a “capital gain” 
of $766,463.96 as defined by Section 101 (c) of said act, 

but without anv allowance of a deduction for contribu- 

* 

tions as provided by Section 23 (n), and he elected 
have the capital gain taxed at 12% per cent und^r 
Section 101 (a) of the Revenue Act of 1928. The gross 
income of the petitioner for 1929, excluding capital 
gains, was $159,831.87 and the amount of the ordinary 
deductions without any deduction for contributions w^s 
$116,751.97. The total amount of contributions made 
by the petitioner during the calendar year 1929 of a 
character deductible from net income subject to t)ie 
limitations provided in Section 23 (n) of the Revenue 
Act of 192S was $144,695.04. The petitioner in his t^x 
return for 1929 deducted the amount of $117,667,90 
upon the claim that in determining the amount of jl5 
per cent of petitioner’s net income for the year 1929 
under Section 23 (n) of the Revenue Act of 1928, Or¬ 
dinary net income and capital gain should both be In¬ 
cluded, which contention is asserted by petitioner and 
denied by the Commissioner, and this stipulation shall 
not prejudice the rights of either petitioner or respond¬ 
ent as to the legality of such deduction in excess of 15 
per cent of ordinary net income. The said sum of 
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$117,667.90 was based upon the ordinary net income 
and capital gain as originally computed by the peti¬ 
tioner, but the revised figures of $43,079.90 and $766,- 
463, 96, representing respectively the petitioner’s or¬ 
dinary net income and capital gain as determined by 
the Commissioner are accepted as correct. The Com¬ 
missioner allowed as a deduction for contributions 
under Section 23 (n) of the Revenue Act of 1928 the 
sum of $6,461.99, being 15 per cent of the petitioner’s 
ordinary net income of $43,079.90, and disallowed as a 
deduction the balance of contributions. 


The petitioner filed his tax return for the year 1929 

with the Collector of Internal Revenue, Baltimore, 

Maryland, on Mav 6, 1930, showing a total tax liability 

of $82,288.35, which was assessed on the May, 1930 list, 

and this amount together with interest in the sum of 

$24.89, or a total of $82,313.24, was paid to the said 

Collector in four quarterly installments of $18,750.00, 

$22,419.07, $20,515.22, and $20,628.95 on March 12,1930, 

June 14, 1930, September 15, 1930, and December 15, 

1930, respectively. The petitioner also paid to the said 

Collector on July 26, 1932 as an advance payment $3,- 

028.69 of the deficiencv of $14,284.44 asserted by the 

respondent in his deficiency notice dated February 27, 

1932 for the year 1929, as the entire amount of the 

deficiencv asserted for said vear is not in controversv. 
* •> * 

The respondent assessed the said sum of $3,028.69, to¬ 
gether with interest in the amount of $427.00, or a total 
of $3,455.69 on the January 14, 1933 list. 
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IV. 


The Statute 

The pertinent portions of the Revenue Act of 19*^8 
are as follows: 

TITLE I—INCOME TAX 
Sec. 23. Deductions from Gross Income 

In computing net income there shall be allow 
as deductions: 

Section 23 (n) Charitable and Other contribu¬ 
tions. In the case of an individual, contributions 
or gifts made within the taxable vear to or for the 
use of: 

l 

(1) the United States, any State, Territory, or 
any political subdivision thereof, or the District 
of Columbia, for exclusively public purposes ;| 

(2) any corporation, or trust, or community 
chest, fund, or foundation, organized and Op¬ 
erated exclusively for religious, charitable, scien¬ 
tific, literary, or educational purposes, or tor 
the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the 
benefit of any private shareholder or individual; 

(3) the special fund for vocational rehabilita¬ 

tion authorized by Section 7 of the Vocational 
Rehabilitation Act; j 






(4) posts or organizations of war veterans, or 
auxiliary units or societies of any sucli posts or 
organizations, if such posts, organizations, units, 
or societies are organized in the United States 
or any of its possessions, and if no part of their 
net earnings inures to the benefit of any private 
shareholder or individual; or 


(5) a fraternal society, order, or association, 
operating under the lodge system, but only if 
such contributions or gifts are to be used exclu¬ 


sively for religious, charitable, scientific, liter¬ 
ary, or educational purposes or for the preven¬ 
tion of cruelty to children or animals; 


to an amount which in all the above cases combined 
does not exceed 15 per centutn of the taxpayer's 
net income as computed without the benefit of this 
subsection. Such contributions or gifts shall be 
allowable as deductions onlv if verified under rules 
and regulations prescribed by the Commissioner, 
with the approval of the Secretary. (For un¬ 
limited deduction if contributions and gifts ex¬ 
ceed 90 per centum of the net income, see Section 
120.) (Italics supplied.) 


PART II—-COMPUTATION OF NET INCOME 
Sec. 21. Net Income 

“Net income” means the gross income com¬ 
puted under Section 22, less the deduction allowed 
by Section 23. 
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Sec. 22. Gross Income 


(a) General definition. “Gross income’’ In¬ 
cludes gains, profits, and income derived from 
salaries, wages, or compensation for personal ser¬ 
vice, of whatever kind and in whatever form pa^d, 
or from professions, vocations, trades, businesses, 
commerce, or sales, or dealings in property, 
whether real or personal, growing out of the own¬ 
ership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the 
transaction of anv business carried on for gain or 
profit, or gains or profits and income derived from 
any source whatever. (Italics supplied) * * * 

(e) Determination of Gain or Loss. In the case 
of a sale or other disposition of property, the gain 
or loss shall be computed as provided in Sections 
111, 112, and 113. i 


Sec. 23. Deductions from Gross Income 

In computing net income there shall be allowed 
as deductions : 

(a) Expenses. All the ordinary and necessary 
expenses paid or incurred during the taxable ypar 
in carrying on any trade or business, including a 
reasonable allowance for salaries or other compen¬ 
sation for personal services actually rendered; 
# # # 

(b) Interest. All interest paid or accrued with¬ 


in the taxable year on indebtedness, except on in- 


debtedness incurred or continued to purchase or 
carry obligations or securities (other than obliga¬ 
tions of the United States issued after September 
24, 1917, and originally subscribed for by the tax¬ 
payer) the interest upon which is wholly exempt 
from taxation under this title. 


(c) Taxes Generally. Taxes paid or accrued 
within, the taxable year, except— 


(1) income, war-profits, and excess-profits 
taxes imposed by the authority of the United 
States; 


(2) so much of the income, war-profits, and ex¬ 
cess profits taxes imposed by the authority of 
any foreign country or possession of the United 
States as is allowed as a credit against the tax 
under section 131; and 


(3) taxes assessed against local benefits of a 
kind tending to increase the value of the prop¬ 
erty assessed; but this paragraph shall not ex¬ 
clude the allowance as a deduction of so much of 
such taxes as is properly allocable to mainten¬ 
ance or interest charges. 


For the purpose of this subsection, estate, inher¬ 
itance, legacy, and succession taxes accrue on the 
due date thereof, except as otherwise provided by 
the law of the jurisdiction imposing such taxes, 
and shall be allowed as a deduction only to the 
estate. * * * 
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(d) Taxes of Shareholder Paid by Corporation. 
• * * 

(e) Losses by Individuals. In the case of an 
individual, losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise— 

(1) if incurred in trade or business; or 

(2) if incurred in any transaction entered into 
for profit, though not connected with the Ijrade 
or business; or 

’ i 

(3) of property not connected with the trade 
or business, if the loss arises from fires, storms, 
shipwreck, or other casualty, or from theft. 

(f) Losses by corporations. * * *; (g) Basis for 
determining loss * * *; (h) Loss on sale of stock 
or securities * * *; (i) Xet Losses * * *; (j) Bad 
debts * * *; (k) Depreciation * * *; (1) Depletion 

* * * ; (m) Basis for depreciation and depletion 

* * * ; (n) Charitable and other contributions j* * * ; 
(o) Future expenses in case of casual sales of real 
property * * *; (p) Dividends received by corpora¬ 
tions * * *; (q) Pension trusts * * *. 

SUBTITLE C—SUPPLEMENTAL PROVISIONS 
Supplement A—Rates of Tax 

I 

(Supplementary to Subtitle B, Part I) 

Sec. 101. Capital Net Gains and Losses 

(a) Tax in Case of Capital Net Gain. In the 
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case of any taxpayer, other than a corporation, 
who for any taxable year derives a capital net gain 
(as hereinafter defined in this section), there shall, 
at the election of the taxpayer, be levied, collected, 
and paid, in lieu of all other taxes imposed by this 
title, a tax determined as follows: a partial tax 
shall first be computed upon the basis of the or¬ 
dinary net income at the rates and in the manner 
as if this section had not been enacted and the 
total tax shall be this amount plus 12 Vj per centum 
of the capital net gain. 

(b) Tax in Case of Capital Xet Loss. In the 
ease of any taxpayer, other than a corporation, 
who for any taxable year sustains a capital net loss 
(as hereinafter defined in this section), there shall 
be levied, collected, and paid, in lieu of all other 
taxes imposed by this title, a tax determined as 
follows; a partial tax shall first be computed upon 
the basis of the ordinary net income at the rates 
and in the manner as if this section had not been 
enacted, and the total tax shall be this amount 
minus 12*4 per centum of the capital net loss; but 
in no case shall the tax of a taxpayer who has sus¬ 
tained a capital net loss be less than the tax com¬ 
puted without regard to the provisions of this 
section. 

(c) Definitions. For the purposes of this title— 

(1) “Capital gain” means taxable gain from 

the sale or exchange of capital assets consum- 
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mated after December 31, 1921. 


(2) “Capital loss” means deductible loss re¬ 
sulting from the sale or exchange of capital 
assets. 

(3) “Capital deductions” means such deduc¬ 
tions as are allowed by section 23 for the pur¬ 
pose of computing net income, and are properly 
allocable to or chargeable against capital assets 
sold or exchanged during the taxable year. 

(4) “Ordinary deductions” means the dec 
tions allowed by Section 23 other than cap 
losses and capital deductions. 

(5) “Capital net gain” means the excess of 
total amount of capital gain over the sum of ( 
the capital deductions and capital losses, p 
(B) the amount, if any, by which the o 
deductions exceed the gross income compu 
without including capital gains. 

(6) “Capital net loss” means the excess of 
sum of the capital losses plus the capital dec 
tions over the total amount of capital gain. 

(7) “Ordinary net income” means the net in¬ 
come, computed in accordance with the provi¬ 
sions of this title, after excluding all items of 
capital gain, capital loss, and capital deduc¬ 
tions. 

(8) “Capital assets” means property heldjby 
the taxpayer for more than tw~o years (wiietljier 
or not connected with his trade or business), but 
does not include stock in trade of the taxpayer 
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or other property of a kind which would prop¬ 
erly be included in the inventory of the taxpayer 
if on hand at the close of the taxable year, or 
property held by the taxpayer primarily for sale 
in the course of his trade or business. For the 
purposes of this definition—* * * 

(d). Collection and Payment of Tax. The total 
tax determined under subsection (a) or (b) shall 
be collected and paid in the same manner, at the 
same time, and subject to the same provisions of 
law, including penalties, as other taxes under this 
title. 


V. 

ARGUMENT 

A 

Two Federal District Courts have Squarely Passed 

upon the Question Involved, and Held that the 15% 

Limitation on Charitable Contributions is Based on 

Total Xet Income and not Merelv Ordinarv Net Income. 

« •> 

The issue in the instant case has twice come before 
the Federal courts subsequent to the decision of the 
Board of Tax Appeals in the Straus case, and in each 
instance it was determined that the deduction for char¬ 
itable contributions was limited to 15% of the tax¬ 
payer’s total net income, including capital gain which 
was taxed at 12%%, and not merely to the ordinary 
net income. 

Atkins v. White (Dist. Ct. D. Mass.), 3 Fed. 

Supp. 694, decided June 2, 1933; 
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George Waller Blow et al v. U. S. (N .D. Ill. 

D.) decided Sept. 1, 1933, reported in Vol. 1^, 
Prentice Hall Fed. Tax Service (1933), page 23Q0, 
190, par. 1804, and set forth in full as Appendix 
“A”, of this brief. 

I 

In the Atkins case, supra, District Judge McLellan, 
who delivered the opinion of the Court, observed that: 

I 

“The plaintiff’s election to be taxed on her 
capital net gains at the 12% per cent rate uncfer 
section 101 (a) of the Revenue Act of 1928 did pot 
deprive her of the right to the same deductions 
for charitable contributions as if she had not so 
elected.” 

In the Blow case, supra, the Court in a memorandum 
opinion after quoting pertinent parts of the Revenue 
Act of 1924 stated: j 

“It thus appears that Congress has, by Section 
212 and 213, declared that ‘ gains * * * from * * * 
sales or dealings in property’, that is, so-called 
‘capital gains’, are included in ‘net income’. This 
definition of ‘net income’ so as to include ‘capital 
gains’ does not appear to have been changed by 
Section 208, the capital gain provision of the act. 
Nor does there appear in the legislative history of 
the capital gain provision, recited in the Govern¬ 
ment’s brief, anything to indicate that Congress in¬ 
tended to change the meaning of the term ‘net in¬ 
come.’ Section 208 merely provides, at the elec¬ 
tion of the taxpayer, for a special method of Cal¬ 
culating the tax when there has been a capital net 
gain. 


“The court concludes that, in determining the limi¬ 
tation upon deduction for contributions, ‘ capital 
gain’ should be included, and that, accordingly, 
Adele M. Blow was entitled to increase her deduc¬ 
tions on account of charitable contributions to the 
amount of 15% of her capital net gain.” 

There is no Federal court decision in any jurisdic¬ 
tion which supports the respondent in his contention 
that capital gain should be excluded from net income in 
determining the 15% deduction for charitable contribu¬ 
tions. 

Although necessarily classed as obiter dicta, it was de¬ 
finitely recognized by the Circuit Court of Appeals for 
the Second Circuit in Sadoicsky v. Anderson, 29 F. (2d) 
677, decided December 10, 1928, affirming 25 F. (2d) 
1014, certiorari denied 49 S. Ct. 346, 279 U. S. 849, 73 
L. Ed. 992 that the 15% deduction for charitable con¬ 
tributions was not affected by the capital gain provi¬ 
sions of the Revenue Act of 1921 (substantially reenact¬ 
ed in the Revenue Act of 1928) . In that case the tax¬ 
payer was the owner of a clothing business which he 
incorporated on June 6, 1919. He had other sources 
of income. With respect to the income of the busi¬ 
ness, he chose to be taxed for the year 1918 and that 
portion of the year 1919 prior to incorporation as if 
the income were that of a corporation. This was per¬ 
mitted by Section 330 of the Revenue Act of 1918. 
The question was whether the deduction for charitable 
contributions was limited in amount of 15% of his net 
income, including or excluding that part of his income 
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which was computed and taxed as corporate income 

pursuant to Section 330. The Commissioner of Internal 

Revenue refused to allow anv deduction for charitable 

%> 

contributions based on business income, because no 
such deduction was allowed corporations in computing 
their net income under the Revenue Act of 1918. j 
The Court decided in the Commissioner’s fivor, 
deriving the deduction on business income which was 
computed and taxed as that of a corporation, but the 
following language in the opinion of Judge Augustus 
X. Hand indicates the distinction which, applied to the 
Straus case, would result in granting the deduction 
based upon net income inclusive of capital gaih (p. 
678): 

“The fact that the allowance of charitable gifts 
was not cut off where income of individuals derived 
from capital gains was taxed at special rates voider 
Section 206 of the Revenue Act of 1921 (42 Stat. 
232), and that it was similarly available where 
dividends of prior years were received in 1917, or 
subsequent years, but taxed at prior years’ rates 
cannot extend the deduction to income derived 
from plaintiff’s clothing business. The option in 
those cases related merely to rates, and was ac¬ 
companied by no language providing for the ' com¬ 
putation’ of the income as that of a corporation.” 

In view of the fact that the Government is nchv on 
the other side of the fence and is contending that the 
capital gain provisions do cut down on the charitable 
contributions; it is interesting to note the following 
excerpt beginning on page 9 of the Government’s brief 
in the Sadoivsky case: 



“4. That the plaintiff loses sight of the fact that 
the income which is taxed at corporate rates is not 
the income of the individual strictly, but the income 
of trade or business treated as a corporation, is 
apparent by the supposed analogies which he of¬ 
fers in support of his conclusion. Both instances 
cited by-him (*capital gain provisions and prior 
year dividends received in 1917) were cases of op¬ 
tions to the taxpayer as to what rate was to be 
paid upon part of his income. They did not, as 
here, affect the method of computing net income, 
nor did they deal with splitting an individual into 
two distinct legal personalties. In each instance, 
the net income was computed in accordance with 
the provisions of the statute dealing with an in¬ 
dividual. It lay with the taxpayer to decide 
whether as to part of his income one rate or the 
other would apply, but the whole income was meas¬ 
ured and determined by the provisions relating to 
individuals. Here the net income from the busi¬ 
ness is as separate and distinct from the net income 
from other sources of the individual to the same 
extent as though the business had in fact been in¬ 
corporated and the plaintiff were its sole stock¬ 
holder. In the tivo instances cited, therefore, 
there was every reason why the taxpayer should be 
allowed a deduction up to 15 % of his income on 
account of his charitable contributions, for the op¬ 
tion there was an option merely as to rates, not as 
to the determination of the amount of net income.” 
(Italics supplied.) 

B 

The Legislative History of Section 23 (n) allowing a 
deduction for charitable contributions and Section 101 


*My insertion. 
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providing a tax of 12 V 2 % on capital gains shows no 
intent to cut down on the deduction for contributions. 

The deductions for charitable contributions arose as 
a result of the demands of various charitable orgaiiiza- 
tions which implored Congress to allow contributions 
as deductions in determining taxable net income. Char¬ 
itable institutions would thus be able to offer an in¬ 
ducement to philanthropically minded taxpayers iq the 
solicitation of funds. Congress looked with favor itpon 
the proposal, but felt that some limitation should b^ put 
on the amount allowable as a deduction, with the result 
that in the Revenue Act of 1917, amending the A^t of 
1916, it was provided that charitable contributions may 
be deducted “to an amount not in excess of fifteen per 
centum of the taxpayer’s taxable net income as com¬ 
puted without the benefit of this paragraph.” [This 
15% limitation was repeated in substantially the same 
language in the Revenue Acts of 1918, 1921, 1924, |926, 
1928 and 1932, and has always been measured by the 
taxpayer's net income. 

The capital gain provisions authorizing a special tax 
of 12%% on profit derived from the sale of assets held 
more than two years were first introduced in the Rev¬ 
enue Act of 1921, and they have been reenacted ih the 
subsequent revenue acts in substantially the samb lan¬ 
guage. It was not the purpose of Congress in the 
enactment of these provisions to impair or destroy the 
15% deduction for charitable contributions. 
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The legislative purpose of the enactment of the cap¬ 
ital gain provisions was well stated by Mr. Justice 
Stone, who delivered the opinion of the Supreme Court 
of the United States in Burnet v. Harmel, decided No¬ 
vember 7,1932, 77 L. Ed. 59, 60, as follows: 

‘ 4 Before the Act of 1921, gains realized from the 
sale of property were taxed at the same rates as 
other income, with the result that capital gains, 
often accuring over long periods of time, were 
taxed in the year of realization at the high rates 
resulting from their inclusion in the higher surtax 
brackets. The provisions of the 1921 revenue act 
for taxing capital gains at a lower rate, reenacted 
in 1924 without material change, were adopted to 
relieve the taxpayer from these excessive tax bur¬ 
dens on gains resulting from a conversion pf 
capital investments, and to remove the deterrent 
effect of those burdens on such conversions. House 
Report No. 350, Ways and Means Committee, 67th 
Cong., 1st JSess. on the Revenue Bill of 1921, p. 10; 
see Alexander v. King (C. C. A. 10th) 74 A. L. R. 
174, 46 F. (2d) 235.” 


The case of Dunigan v. Burnet, 66 F. (2) 201, 202, 
decided by this Court on June 5, 1933, contains an 
excellent statement by Mr. Justice Groner on the pur¬ 
pose of the enactment of the capital gain provisions as 
follows: 

“The term ‘capital assets’ means property ac¬ 
quired for investment and held for more than two 
years. The purpose of the act, by a reduction of 
the regular tax rate, was to stimulate consumma¬ 
tion of profitable transactions in property bought 
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I 


for investment; in other words, to expedite sales of 
property which would be otherwise postponed by 
reason of the high rate of taxation. It was anti¬ 
cipated the government would be the gainer by in¬ 
creased revenues.” 

The evident purpose of the capital gain provisions 
according a special rate of tax of 12 V 2 % on income 
from the sale of assets held more than two years wafe to 
stimulate the flow of these assets from one taxpayer to 
another which the high surtaxes had retarded. The 
Government benefited from these provisions as well as 
the taxpayer as the internal revenue receipts from in¬ 
come derived from the sale of capital assets will (dis¬ 
close. ( 

l 

In Report No. 275, 67th Cong., 1st Sess., Senate pin- 
ance Committee, covering the Revenue Bill of 1921, 
which for the first time introduced the capital gain 
provisions, it is stated on the subject of deduction^: 

I 

“Section 214 allows substantially the sam4 de¬ 
ductions in computing net income as are allowed 
under existing law * * *.” 

The Revenue Act of 1918 authorized a deduction for 
charitable contributions to an amount not in excels of 
15% of the taxpayer’s net income. j 

j 

In the absence of any expression of legislative intent 
to employ the capital gain provisions to cut down the 
allowable deduction for charitable contributions Or to 
change the meaning of the term “net income”, we must 
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presume that the plain meaning of Sections 21, 22 and 
23 of the Revenue Act of 1928 has not been abrogated. 

When Congress makes a change in an existing rev¬ 
enue act, it is the well established policy of the House 

Wavs and Means Committee and the Senate Finance 
* 

Committee to explain the nature of the change in their 
reports. When Congress proposed the adoption of the 
capital gain provisions, the Senate Finance Committee 
expressly stated in its report covering the Revenue 
Bill of 1921 that the allowable deductons are substan¬ 
tially the same as under existing law. If Congress had 
any intention of impairing or destroying the 15% de¬ 
duction for charitable contributions when a taxpayer 
elected to be taxed on his capital gain at 12*4%, it 
would have used appropriate language in the act of 
effectuate such a purpose. 

Congress not only used the term 4 ‘net income'’, in 
Section 23 (n) of the Revenue Act of 192S providing 
for the 15% limitation on the deduction for charitable 
contributions, but also employed the same term in Sec¬ 
tion 120, allowing an unlimited deduction for charit¬ 
able contributions where the taxpayer in the taxable 
year and ten preceding taxable years made contribu¬ 
tions in excess of 90 per cent of his net income, includ¬ 
ing taxes paid, and in Section 706 providing for a 
limited deduction for charitable contributions to a trust 
in the year 1923. If the term “net income”, as used in 
Sections 120 and 706 were construed to mean net in¬ 
come, excluding capital gains, it w^ould obviously do 
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violence to the plain legislative purpose of the enact¬ 
ment of these sections. 

In Report No. 398, 68th Cong., 1st Sess., Senate 
Finance Committee, covering the Revenue Act of 1924, 
it is stated on the subject of the unlimited deduction 
for charitable contributions (at p. 24) as follows: 

“Section 214 (a) (2) * * * The paragraph has 
been further amended to provide that the limjita- 
tion upon the amount of deductions allowable 
under this paragraph to 15 per cent of the tax¬ 
payer ’s net income shall not be applied, if | the 
taxpayer has for each of the 10 preceding year^, as 
well as the year in question, contributed an amount 
equal to or exceeding 90 per cent of his income to 
the organizations and for the purposes specified in 
this paragraph. This provision is designed sub¬ 
stantially to free from income taxation one wlio is 
habitiially contributing to benevolent organiza¬ 
tions amounts equalling virtually his entire in¬ 
come.” I 

i 

... 1 

Congress, instead of evincing an intent or purpose to 
impair or destroy the deduction for charitable contri¬ 
butions, has manifested a policy of liberality toWards 
benevolently inclined taxpayers. | 

Congress in the use of the term “net incomef’, in 
Sections 23 (n), 120 and 706 of the Revenue Act of 
1928 obviously meant net income subject to tax, includ¬ 
ing capital gains. 
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c 

Since it was the Administrative Construction for a 
Long Period of Years to Allow 15% of a Taxpayer’s 
Net Income, Including Capital Gains, as a Deduction 
for Charitable Contributions, and Congress Reenacted 
the Revenue Act Several Times Without Disapproving 
the Same, Such a Long-Continued Administrative Con¬ 
struction is not to be Overruled Unless Plainly Wrong. 

As has been previously stated, all of the revenue acts 
from 1917 to 1932 on the question involved limited the 
deduction for charitable contributions to an amount 
not in excess of 15% of the taxpayer’s net income be¬ 
fore anv allowance for contributions. The Government 
•> 

now maintains that the introduction of the capital gain 
provisions commencing with the Revenue Act of 1921 
carried with it an exclusion of such gain from net in¬ 
come in computing the 15% deduction for charitable 
contributions, so that the administrative practice of 
allowing a deduction to the extent of 15% of a tax¬ 
payer’s net income under the Revenue Acts of 1917 and 
1918 is not decisive. 

However, this administrative practice of the Com¬ 
missioner of Internal Revenue to allow a deduction for 
contributions to the extent of 15% of a taxpayer’s net 
income, including capital gains, continued throughout 
the Revenue Act of 1921, 1924, 1926 and 1928, all of 
which acts contained capital gain provisions in sub¬ 
stantially the same language, down to January 27, 
1932, when the Commissioner promulgated Mim. 3931, 
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Internal Revenue Bulletin XI-7, p. 2, of February 15, 
1932, Cumulative Bulletin XI-1, p. 33. This mindeo- 
graph was issued after the decision of the Board of 
Tax Appeals in Hallie D. Elkins , 24 B. T. A. 572, ^de¬ 
cided November 3,1931), which involved the determina¬ 
tion of the deduction for charitable contributions where 
the taxpayer sustained a capital net loss, a problem 
unlike the present one, and it was therein provided that 
pending final court decision in the Elkins case, capital 
net gains are to be excluded in the audit of returns! for 
1929 and subsequent year in arriving at the net incbme 
subject to the 15% limitation in ascertaining the deduc¬ 
tion for charitable contributions. The capital net loss 
provisions first appeared in the Revenue Act of 19^4. 

The Government, however, never prosecuted anj ap¬ 
peal from the decision of the Board in the Elkins base, 
supra, and there is no case pending in court involving 
the amount allowable as a deduction for charitable con¬ 
tributions where the taxpayer sustained a capita] net 
loss. 

In Prentice-IIall Federal Tax Service for 1932, page 
14905, par. 14910, it is stated: 

! 

4 4 Fifteen per cent limitation for deductions ac¬ 
count charitable contributions applies to total net 
income inclusive of gain from sale of capital assets. 
(Telegram to A. B. Trudgian, New York, signed 
E. W. Chatterton, Deputy Commissioner, dated 

February 6, 1923).” | 

i 

This decision was promulgated under the Revenue 
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Act of 1921, which contained capital gain provisions 
substantially the same as appear in the 1928 Act. This 
decision was consistently followed by the Bureau of 
Internal Revenue until the issuance of Mimeograph 
3931 referred to above, all of which accounts for the 
absence of any prior final court decision on the subject 
involved. 

In Ralph W. Harbison, 26 B. T. A. 896 (decided 
August 29, 1932), Susan Dwight Bliss , 27 B. T. A. 205 
(decided December 2, 1932 and Mary Colgate , 27 B. T. 
A. 506 (decided December 30, 1932), the Commissioner 
of Internal Revenue had allowed in his notices of defi- 
ciences in tax a deduction for charitable contributions 
based on 15% of the taxpayers’ total net income, in¬ 
cluding capital gains. The taxpayers appealed to the 
Board on other issues, and the Commissioner in his 
answer, after changing his position on the 15% deduc¬ 
tion for contributions where part of the net income 
consists of a capital gain, claimed an increased defi¬ 
ciency on the theory that the 15% deduction was limited 
to 15% of net income, excluding capital gains. Under 
Section 272 (e) of the Revenue Act of 1928, if an ap¬ 
peal is filed by a taxpayer with the Board, the Com¬ 
missioner in his answer may claim a deficiency in tax 
greater than that asserted in his deficiency notice. 

The decisions in these cases which upheld the Com¬ 
missioner were written by three of the sixteen mem¬ 
bers of the Board, and were subsequently repudiated 
by the decision in the Straus case, which was decided 
by the full Board in a unanimous opinion. 
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It is fair to assume that if the departmental inter¬ 
pretation which was a long-continued and consistent 
one did not properly reflect the meaning and intent of 
Congress, that body would have challenged and cor¬ 
rected such holding instead of continually reenacting 
the capital gain and charitable contribution sections in 
their existing language. Having refrained from mak¬ 
ing any change in the provisions affecting the deduc¬ 
tion for charitable contributions, it must be presunied 
that Congress was content with the Commissioner’s ad¬ 
ministrative interpretation. This principle of law" has 
been consistently adhered to by the Supreme Court of 
the United States in a long line of cases: 

U. S. v . Dakota-Montana 
13, 1933, 77 L. Ed. 585; 

National Lead Co. v. U. S., 252 U. S. 140; 

Latimer v. U. S., 223 U. S. 501, 504; 

I 

U. S. v. Baruch, 223 U. S. 191, 199; 

Komada & Co. v. U. S., 215 U. S. 392, 396; 

U. S. v. Cerecedo Hermanos y Compania, 209 
U. S. 337, 339; 

I 

Copper Queen Minina Co. v. Arizona Board,\206 
U. S 474, 479; | 

i 

U. S. v. Falk and Bro., 204 U. S. 143, 152; 

N. Y., N. H. & H. R. R. Co. v. I. C. C., 200 11. S. 
361, 401; 


Oil Co., decided Mar. 
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Robertson v. Downing, 127 IT. S. 613; 

U. S. v. Philbrick, 120 U. S. 52, 58; 

McDonald v. Hovey, 110 U. S. 619, 629. 

In a recent decision of this Court, Williams v. Bur¬ 
net, 61 App. D. C. 181, 182, 59 F. (2d) 357, decided 
May 23, 1932, Mr. Chief Justice Martin made the fol¬ 
lowing observation: 

“The present case bears a strong analogy to the 
defense by a taxpayer in a case involving the title 
to his lahds. In Treasury Regulations 62 (1922 
Ed.) Art. 293, it is provided that the costs of such 
a defense constitutes part of the cost of the prop¬ 
erty, and is not a deductible expense. The regu¬ 
lations of the Treasury Department under the Rev¬ 
enue Acts of 1921, 1924, 1926 and 1928 in effect 
limit deductible expenses under the provision for 
‘ordinary and necessary expenses in carrying on a 
trade or business’ to the current operating ex¬ 
penses incurred in producing the income. Reg. 45, 
Arts. 101-111; Regs. 65 and 69, Arts. 101-112; Reg. 
74, Arts. 121-132. Such a long continued adminis¬ 
trative construction is not to be overruled unless 
plainlv wrong. Universal Batterv Co. v. U. S., 
281 U. S. 580, 50 S. Ct. 422, 74 L.*Ed. 1051. The 
failure of Congress to enact legislation disapprov¬ 
ing such administrative construction constitutes 
an implied approval thereof. Brewster v. Gage, 
280 U. S. 327, 337, 50 S. Ct. 115, 74 L. Ed. 457; Poe 
v. Seaborn, 282 U. S. 101, 117, 51 S. Ct. 58, 75 L. 
Ed. 239; McCaughn v. Hershev Chocolate Co., 283 
U. S. 488, 492, 51 S. Ct. 510, 75 L. Ed. 1183. See 
Simmons Co. v. Commissioner of Internal Revenue 
(C. C. A.) 33 F. (2d) 75.” 
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Also see Ramsey v. Commissioner of Internal Rev¬ 
enue, 66 F. (2d) 316, decided July 26, 1933. 

I 

The foregoing principles of law work just as effec¬ 


tively for the taxpayer as they do for the Commissiqner 
of Internal Revenue, and are peculiarly applicable to 
the question presented by this appeal. j 


The Term 44 Net Income” Includes Capital Gain. 

I 

The 44 net income”, which is subject to tax undeir the 
Revenue Act is a statutory concept. Section 21 o{ the 
Revenue Act of 1928 defines 44 net income”, as the g)ross 
income computed under Section 22, less the deductions 
allowed by Section 23. Section 22 (a) expressly pro¬ 
vides that 44 gross income,” includes the gain derived 
from sales or dealings in property, whether real or 1 per¬ 
sonal, and therefore no taxpayer can hope to escape 
taxation of a capital gain by contending that it! falls 
without the purview of Section 22 (a). Section 22 (e) 
expressly covers the computation of the taxable gain 
in the case of a sale or other disposition of property. 

i 

I 

The computation of net income is made under) Sec¬ 
tions 21, 22 and 23 of the Revenue Act of 1928, anld not 
under the capital gain provisions. 


The Treasury Regulations from 1921 to 1932 have 
recognized that income derived from the sale of capital 
assets is part of the statutory net income. In Treasury 
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Regulations 74 under the Revenue Act of 1928, it is 
stated (at p. 8): 

4 4 Art. 41. Meaning of net income. The tax im¬ 
posed by the Act is upon the income. In the com¬ 
putation of the tax various classes of income must 
be considered: 

“(a) Income (in the broad sense), meaning 
all wealth which flows in to the taxpayer other 
than as a mere return of capital. It includes in 
the forms of income specifically described as 
gains and profits, including gains derived from 
the sale or other disposition of capital assets. 
* * (Italics supplied.) 

Article 21 of Regulations 62 under the 1921 Act, 
Article 21 of Regulations 65 under the 1924 Act, and 
Article 21 of Regulations 69 under the 1926 Act con¬ 
tain identical language on this subject. 

A capital gain also falls within the general and ac¬ 
cepted definition of income for taxation purposes wdiich 
the Supreme Court held to be “the gain derived from 
capital, from labor, or from both combined.’’ 

Eisner v. Macomher, 252 U. S. 189, 40 S. Ct. 189, 
193, 64 L. Ed. 521, 9 A. L. R. 1570; 

Merchants' Loan & Trust Co., Tr. v. Smietanka, 
225 U. S. 509, 517, 41 S. Ct. 386, 65 L. Ed. 751, 15 
A. L. R. 1305. 

See also American Can Co. v. Bowers, 35 F. (2d) 832, 
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834, certiorari denied, 281 U. S. 736, wherein it is 
stated: 

“ Necessarily, net income, for tax purposes a 
conception of the income tax statute, and the 
amount arrived at is ascertained by deducting 
from the gross amount of income received by the 
taxpayer from all sources the specified deductions 
allowed to it bv statute.” 

I 

E 

Appellee is Entitled to the Allowance as a Deduction 
in Computing his Net Income of Charitable Contribu¬ 
tions to an Amount which does not Exceed 15% of his 
Total Net Income, Including Capital Gain, and this 
Deduction is not Affected by the Capital Gain Provi¬ 
sions. 

Section 23 (n) of the Revenue Act of 1928 provides 
that in computing net income, there shall be allowed as 
a deduction charitable contributions to an amount 
which does not exceed 15% of the taxpayer’s “net in¬ 
come” as computed without the benefit of such deduc¬ 
tion. Accordingly, charitable contributions are deduc¬ 
tible in computing net income to the extent that th^y do 
not exceed 15% of net income before deducting Isuch 
contributions. There is no other limitation, ancj the 
amount of the deduction for charitable contributions 
is readily determinable and fixed as soon as the amlount 
of charitable contributions and the amount of th£ net 

i 

income as computed without the benefit of the deduction 
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of such contributions are known. If, then, the charit¬ 
able contribution are $15,000 and the net income before 
deducting such contributions is $100,000, it is clear that 
$15,000 may be deducted from the $100,000 in comput¬ 
ing net income. Adopting these figures, there is no 
room for dispute, therefore, that the taxable net income 
in this suppositious case is $85,000. 

Now, it does not follow that all portions of the net 
income of $85,000 may be taxed at the same rates or in 
the same manner. Section 25 provides that for the pur¬ 
pose of the normal tax there shall be credited against 
net income dividends, interest on United States obliga¬ 
tions, the personal exemptions for single and married 
persons, and the credit for dependents, so that not all 
of the net income is subject to normal tax, but only to 
surtax. Section 31 provides for a special classification 
of net income in the form of earned net income, and 
taxes earned net income at a lower rate than other net 
income. Section 102 provides that in the case of gains 
from the sale of mines, where the principal value of the 
property has been demonstrated by prospecting, ex¬ 
ploration and discovery work done by the taxpayer, the 
surtax shall not exceed 16 per cent of the selling price. 
None of these provisions or others similar to them af¬ 
fects the determination of net income, which is solely 
subject to the provisions of Sections 21, 22 and 23, 
above cited. 

Having seen that the determination of net income is 
expressly and definitely provided for, and that various 
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classes of net income may be differently taxed without 
disturbing the computation of net income, we pas^ to 
Section 101, which provides for the tax in respect of 
capital net gain, which is merely another division! or 
class of net income. Section 101 makes no provision 
for the computation of statutory net income, because 
the same is determined under Sections 21, 22 and 23, 
but merely singles out capital net gain for a special ^ate 
of tax. I 


Section 101 (a) provides that if a taxpayer, other 
than a corporation, derives a capital net gain, he can 
elect to be taxed thereon at 12 V 2 % in lieu of the other 
rates. Section 101 (c) (5) defines a capital net gain to 
mean the excess of the total amount of capital ^ain 
over the sum of (A) the capital deductions and capital 
losses, plus (B) the amount, if any, by which the or¬ 
dinary deductions exceed the gross income compjited 
without including capital gains. Section 101 (c) (1) 
defines a capital gain to mean the taxable gain from 
the sale or exchange of capital assets consummated 
after December 31, 1921. Section 101 (c) (8) defines 
capital assets to mean property held by the taxpayer 
for more than two years, excluding stock in trade}. It 
was stipulated in this case that the appellee derived a 
“capital gain,” of $766,463.96, as defined by Section 
101 (c) of the Revenue Act of 1928, but without an\y al¬ 
lowance of a deduction for charitable contributions, and 
he elected to have the capital gain taxed at 12*4% 
under Section 101 (a). It was also stipulated that 
the appellee had no items of capital deductions or j;api- 
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tal losses in the year 1929. It was also stipulated that 
the appellee had an ordinary net income of $43,079.90 
for the year 1929, as defined by Section 101 (c) of the 
Revenue Act of 1928, but without any allowance of a 
deduction for contributions as provided by Section 23 
(n) of said Act. 

To recapitulate, the appellee had a net income of 
$809,543.86 for the year 1929 as computed without the 
benefit of any allowance for charitable contributions, 
the said sum of $809,543.86 consisting of ordinary net 
income in the sum of $43,079.90 and capital gain of 
$766,463.96. 1 The appellee made charitable contribu¬ 
tions during the year 1929 in the amount of $144,695.04, 
and the Board allowed the sum of $121,431.58, being 
15% of the net income of $809,543.86 without the al¬ 
lowance of anv deduction for charitable contributions. 
TTe concede that the balance of the contributions is not 
deductible in view of the limitation contained in Sec¬ 
tion 23 (n). 

Now, what is the amount of the appellee’s capital net 
gain subject to the 12%% tax? Section 101 (c) (5) 
clearly states that it is the excess of the amount of 
capital gain over capital deductions and capital losses 
plus the amount, if any, by which the ordinary deduc¬ 
tions exceed the gross income computing without in¬ 
cluding capital gains. The amount of the capital gain 
is $766,463.96 and the appellee had no capital deduc¬ 
tions or capital losses in the year 1929. However, the 
ordinary deductions to which the appellee was entitled 
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in the year 1929 exceeded the gross income computed 
without including capital gains. Section 101 (c) (4) 
defines ordinary deductions to mean the deductions al¬ 
lowed by Section 23 other than capital losses and 
capital deductions. One of the deductions allowed by 
section 23 is for charitable contributions limited onl^ 
by 15% of the taxpayer’s net income. Since the allow¬ 
able amount for charitable contributions is the sum cff 
$121,431.58, and the appellee only had a gross income, 
computed without including capital gains, of 
there was clearlv an excess of ordinary deductions ov^r 
ordinary gross income which under Section 101 (c) (5) 
was permitted to invade the “capital gain,” in arriv¬ 
ing at the 66 capital net gain,” subject to the 12%% taV. 
This is a subject which apparently the Board did nbt 
consider in its prior three decisions, but was given ef¬ 
fect to in the decision on the Straus case. 

In Report No. 179, 68th Cong., 1st Sess., Committee 
on Ways and Means, covering the Revenue Bill Of 
1924, it is stated at p. 19: 

“Section 208. * * * In the bill paragraph (4) is 
inserted, and the two succeeding paragraphs ate 
changed in order to revise the definition of capital 
net gain so that the tax in cases where there is a 
deficit in ordinary income will be 12%% of 
amount determined by subtracting from the capital 
net gain the amount of the deficit in ordinary ljet 
income. This provision is in the interest of t|he 
taxpayer. ’ ’ 

The Revenue Act of 1921 while it taxed specially a 


>♦189,831.87 and the amount of th 
ordinary deductions without any 
deduotlon for contributions was 

4b 1 1 A 7K1 . - 


capital net gain at 12 1 %%, it tailed to expressly provide 
for an invasion of capital gain where the ordinary de¬ 
ductions exceeded the ordinary gross income. See 
Shoenberg v. Burnet, 60 App. D. C. 380, 55 F. (2d) 543. 


Congress by the adoption of the capital gain provi¬ 
sions did not expressly or impliedly intend to impair or 
destroy the deduction for charitable contributions to an 
amount not in excess of 15% of the taxpayer’s net in¬ 
come provided for in Section 23 (n). By a careful 
study of Section 101 (c), it is found that Congress was 
careful in preserving to a taxpayer his usual and or¬ 
dinary deductions and commencing with the Revenue 
Act of 1944, it was expressly provided that if there was 


an excess of ordinary deductions over ordinary gross 
income, sufch excess was to be subtracted from the 
amount of capital gain, in arriving at the amount of 
the capital net gain subject to the 12 1 %% tax. 


Section 101 makes no reference to anv further limita- 
tion on the deduction for charitable contributions con¬ 
tained in Section 23 (n). Section 101 (a) authorizing 
a 12%% tax on capital net gains must necessarily be 
read in the light of Section 101 (c) to ascertain if 
Congress by the adoption of these provisions implied¬ 
ly intended to cut down the 15% limitation contained 
in Section 23 (n). 


Congress in defining a capital net gain in Section 
101 (c) (5) expressly provided that if the ordinary 
deductions exceeded the gross income computed with- 



out including capital gains, the excess was to be 1 de¬ 
ducted from the amount of the capital gain in deterijnin- 
ing the capital net gain. We then pass to Section 101 
(c) (4) to ascertain if the 15% deduction for contri¬ 
butions is one of the ordinary deductions, and find that 
“ordinary deductions,” means the deductions alldwed 
by section 23 other than capital losses and capital, de¬ 
ductions. Section 23 expressly provides that in Com¬ 
puting net income there shall be allowed as a deduction 

. i 

for charitable contributions an amount not to exceed 

15% of the taxpayer’s net income. It was stipulated 

in this case that there are no capital losses or capital 

deductions. It may therefore be said that Congress 

expressly preserved to a taxpayer as an ordinary 

deduction his charitable contributions limited only by 

Section 23 (n). When Congress in Section 101 (c) 

(7) provided that “ordinary net income” means 

the net, computed in accordance with the provisions of 

this title, after excluding all items of capital gain, 

capital loss, and capital deductions, it certainly 

did not intend to exclude the ordinary deduction for 

* 

charitable contributions not in excess of 15% of aj tax¬ 
payer’s net income. By ordinary rules of granimer, 
the second clause, “computed in accordance with the 
provisions of this title,” merely explains and identifies 
what is meant by the expression “net income.” “This 
title,” means Title I. Net income computed in accord¬ 
ance with Title I is obviously net income as defined in 
Section 21 of Title I, i. e., gross income as defined in 
Section 22 less the deductions allowed by Section 23. In 
other words, Section 101 (c) (7), where it speaks bf net 


income, means the net income which has been computed 
in accordance with Sections 21, 22 and 23, but “ ordinary 
net income,” means such net income after excluding all 
items of capital gain, capital loss and capital deduc¬ 
tions, that is to say, after excluding capital net gain 
or capital net loss. The only other possible construc¬ 
tion would be to pay no attention to the second comma, 
between “title” and “after,” and attempt to arrive 
at an anomalous net income by first excluding items of 
capital gain, capital loss, and capital deductions. That, 
however, would not be net income and an analysis 
of the provision can leave no doubt that one must start 
with net income as computed in accordance with sec¬ 
tions 21, 22, and 23 and then exclude all items of capital 
gain, capital loss and capital deduction in arriving at 
ordinarv net income. 

Section 101 (c) (7) does not in any sense, directly 
or impliedly, invade Sections 23 (n), 120 or 706 dealing 
with the deduction for charitable contributions. In 
order to accomplish effectually the object of Congress 
in computing a separate rate of tax on capital net gain, 
Section 101 (c) (7) necessarily had to exclude all items 
of capital gain, capital loss and capital deductions, but 
the exclusion of these items does not carrv with it an 
exclusion of the ordinary deduction for charitable con¬ 
tributions. To do so, is to read into Section 101 (c) 
(7) language which does not appear therein. It would 
be just as sensible to exclude under Section 101 (c) 
(7) a deduction for interest at the rate of 6% per 
annum which a taxpayer may have paid to a bank for a 
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loan to carry capital assets. The only limitation on the 
deduction for charitable contributions is contained in 
Section 23 (n) as applied to the instant case, and 
Congress showed no purpose in the capital gain pro¬ 
visions to impair or destroy this deduction. 

As further evidence of the fact that Congress recog¬ 
nized that capital gains were included in gross incbme 
as that term is used in Section 22 in computing thd net 
income on which the deduction for contributions is 
based, reference may again be made to Section 101; (c) 
(5) which in part provided that in arriving at 1 the 
capital net gain, “the amount, if any, by which the 
ordinary deductions exceed the gross income commuted 
without including capital gains,” was to be substricted 
from the amount of the capital gain. Why should 
Congress specify “gross income’’ computed without 
including capital gains, unless where the term is used 
without limitation, as in Section 22, “gross income” 
includes capital gains? 

A further clear indication that all items of gross 
income and deductions that may be found in the statute 
are included in Sections 22 and 23, is derived frotn the 
fact that Sections 101 (c) (3) and 101 (c) (4) show 
clearly that the capital deductions and ordinary de¬ 
ductions are, together, those deductions found in Sec¬ 
tion 23. 

Summarizing the question of interpretation, it will 
be seen that Congress has given a statutory definition 
to the term “net income” as including all it^ms of 
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gross income less all items of deductions, and neces¬ 
sarily, therefore, the term must include both ordinary 
net income and capital gain, as is shown conclusively 
to be true by reference to Section 101 (c) (7) and Sec¬ 
tions 168 and 186. 

Having defined the terms, the operating provisions 
of Section 101 present no difficulty. Paragraph 101 
(a) provides that in the case of any taxpayer, other 
than a corporation, who derives a capital net gain, 
there shall at the election of the taxpayer be paid in 
lieu of other taxes a tax determined by first computing 
a partial tax upon the basis of the ordinary net income 
at the rates and in the manner as if Section 101 had 
not been enacted, and by regarding the total tax as 
such amount plus 12of the capital net gain. There 
is no suggestion here of recomputing net income; there 
is simply a special provision for determing a tax upon 
net income which includes or comprises capital net 
gain. There is no more necessity for recomputing net 
income than there would be where net income in¬ 
cludes dividends, or interest on Government bonds. 
Certainly in view of the fact that Congress in Section 
101 (a) provided that a partial tax shall be first com¬ 
puted at the rates and in the manner as if this Section 
had not been enacted, there was no intention of disturb¬ 
ing the ordinary deduction for charitable contributions. 

It has been suggested that Congress meant to penal¬ 
ize a taxpayer for taking advantage of the tax on 
capital net gains. No such intention exists in the 
statute, and the provision for the special taxation of 
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capital net gains was designed at least as much for thjs 
benefit of the Government as of the taxpayers, it beini* 
intended thereby to stimulate the sales of investment 
property held by taxpayers more than two years whicjh 
were retarded by the high surtaxes. 

I 

F 

| 

If the Statute is Construed in Accordance with the 
Present View of the Government it will Lea djAbsurJ^ 
Consequences Inconsistent with the Legislative Pur¬ 
pose. 

i 

Aside from the features noted, the lack of harmony 
with other provisions of the Revenue Act that would re¬ 
sult from the adoption of the Government’s present 
contention is indicated by the fact that if it were ap¬ 
plied to a case falling within the provisions of Section 
120 providing for unlimited deduction for charitable 
contributions under certain conditions, the result might 
be ridiculous and could not be within the intention of 
Congress. Certainly “net income” in section 120, ks 
in Section 23 (n), means net income and not ordinairy 
net income, or any other class of income. Then, agajn, 
in Section 162 charitable contributions made by an 
estate or trust are fully deductible without reference jto 
the classes of income which the estate or trust may 
have, although it is recognized in Section 168 that an 
estate or trust, or a beneficiary thereof, may take id- 
vantage of the tax on capital net gains. 

As further illustration of the inequitable operation 
of the statute under the Government’s present vikw, 


assume three taxpayers who have made charitable con¬ 
tributions of $30,000 each and whose respective incomes 
are as follows: 


A B C 

Gain (or loss) from business ...($100,000) $100,000 $200,000 

Gain from sale of capital assets 300,000 100,000 None 

Net income (before a deduction 

for contributions) _ $200,00 $200,000 $200,000 

In accordance with the provisions of Section 23 (n) 
and the statutory definition of 44 net income,’’ which is 
conclusive, there is an allowable deduction for contri¬ 
butions, within the limitation, of $30,000 in each of the 
above cases. However, following the Government’s 
theory, the deduction is determined not by the question 
of the amount of net income, exclusive of a deduction 
for contributions, but by the kind of net income realiz¬ 
ed. Under that view, A would be allowed a deduction 
for contributions of zero, B a deduction of $15,000 and 
C a deduction of $30,000, despite the fact that each has 

the same statutorv net income. 

* 

It is not to be presumed, without clear legislative 

pronouncement to the contrary, that taxpayers having 

the same economic and statutorv net income are to be 

treated so differently. 

* 

The case of Hallie D. Elkins, 24 B. T. A. 572, involved 
the determination of the amount of the deduction for 
charitable contributions where the taxpayer sustained 
a capital net loss. In that case, the taxpayer had an 
ordinary net income of $113,151.98 in the year 1924, 
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exclusive of charitable contributions, and a capital pet 
loss of $127,259.41. The taxpayer made charitable 
contributions of $8,632.65. Under the Revenue Act of 
1924, the ordinary net income was subjected to a t|ax 
of $23,766.77, and a credit against this tax was allowed 
under the Act to the extent of 12 a / 2 % of the capital net 


loss. There was no election under the Act where ijlie 
taxpayer came within the provisions of the capital jiet 
loss section. The application of its provisions \fas 
mandatory. While in that case, the loss was in excess 
of the income, nevertheless the taxpayer was required 
to pay a tax. The Commissioner refused to allow Any 
deduction for charitable contributions, because the tax¬ 
payer’s loss was in excess of her income. Trus^ell, 
who delivered the opinion of the Board, said (ai p. 
276): I 


“* * * The reasonable and, in our opinion, the 
proper interpretation of the applicable sections of 
the 1924 Act is that when Section 208 (c) is ap¬ 
plied, as it must be in this case, the ‘ordinary net 
income’ is the basis for determining the amount 
deductible on account of charitable contributions. 
* * * It is untenable to say that for the purpose 
of computing a tax liability this petitioner has a 
net income of $113,151.98 and that at the same 
time she has no net income for the purpose of Com¬ 
puting the amount allowable as a deduction for 
contributions.” I 

Apparently the Board adopted a liberal interpreta¬ 
tion of the statute in order to avoid an absurd result 
and to carry out the manifest policy of Congress of 
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aiding charitv bv allowing a limited deduction for con- 
tribution. The problem presented by the Elkins case, 
supra, is unlike the present one. The Government did 
not prosecute any appeal from the Board’s decision 
in the Elkins case, or in any case involving a state of 
facts similar to those in the Elkins case, and it is there¬ 
fore unnecessary for the Court to pass upon the validity 
of the decision of the Board in the Elkins case. Here, 
the appellee was required to pay a tax on income deriv¬ 
ed from a capital gain. It would also be untenable to 
say in this case that the appellee must pay a tax on 
this capital gain, but that it must be excluded from net 
income in computing the amount allowable as a deduc¬ 
tion for contributions. 


There is a well established rule that a statute is not 
to be given an interpretation which will lead to absurd 
consequences inconsistent with the legislative purpose. 

U. S. v. Katz, 271 U. S. 354, 357; 

Lau Ow Beiu v. U. S., 144 U. S. 47, 59; 

Church of Holy Trinity v. U. S., 143 U. S. 457; 

U. S. v. Kirby, 74 U. S. 482; 

i 

Stonega Coke &■ Coal Co. v. Commissioner of In¬ 
ternal Revenue, 57 F. (2nd) 1030, 1031; 

In the Katz case, supra, Hr. Justice Stone, who de¬ 
livered the opinion of the Court, made the following 
observation: 


“All laws are to be given a sensible construction; 
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and a literal application of a statute, which wpuld 
lead to absurd consequences, should be avoided 
whenever a reasonable application can be given to 
it, consistent with the legislative purpose. See 
Hawaii v. Mankichi, 190 U. S. 197, 212, 47 L. ed. 
1016, 1020, 23 Sup. Ct. Rep. 787, 12 Am. Crim. 
Rep. 465, and cases there cited. In ascertaining 
that purpose, we may examine the title of the Act 
(United States v. Fisher, 2 Crancli, 358, 386, 2 L. 
ed. 304, 313; United States v. Palmer, 3 Wheat. 
610, 631, 4 JL. ed. 471, 477; Church of the Holy 
Trinity v. United States, 143 U. S. 457, 46:2, 36 
L. ed. 226, 229, 12 Sup. Ct. Rep. 516), the spurce 
in previous legislation of the particular provision 
in question (United States v. Saunders, 22 all. 
492, 22 L. ed. 736; Viterbo v. Friedlander, 120 jU. S. 
707, 30 L. ed. 776, 7 Sup. Ct. Rep. 962; Ujiited 
States v. Morrow, 266 U. S. 531, 535, 69 L. edj 425, 
427, 45 Sup. Ct. Rep. 173), and the legislative 
scheme or plan by which the general purpose of 
the act is to be carried out. (See Platt v. Union P. 
R. Co. 99 U. S. 48, 63, 64, 25 L. ed. 424, [429; 
Bernier v. Bernier, 147 U. S. 242, 246, 37 L. ed. 
152, 154, 13 Sup. Ct. Rep. 244). 

I 

Taxation is an intensely practical matter, and the 
provisions of law subjecting income to taxation, and 
conferring deductions should receive a sensible con¬ 
struction. The subtle construction advanced by the 
Commissioner in this case in his revenue raising ef¬ 
forts, if adopted, would lead to a manifest absurdity, 
and tend to thwart the purpose of Congress in adopting 
the charitable contributions provisions in aid of 
charitv. Such a strained and unwholesome construe- 

* # T 

tion cannot be imputed to the mind of Congress. 




Since it was the evident purpose of Congress to aid 
charity by offering an inducement to taxpayers to 
give bv wav of a deduction for such contributions, 
what public policy would be served by denying a de¬ 
duction to a taxpayer who derived a capital gain and 
elected to have the same taxed at V2 l />% ? Why put 
charities to the necessity of informing possible con¬ 
tributors that tliev cannot get a deduction of their con- 
tributions in their tax returns, however large their tax¬ 
able income under the capital gains provision may be, 
unless they also have enough of what the Commissioner 
defines as “ordinary net income,'’ to permit the de¬ 
duction? Tliis new position of the Commissioner is 
serving as a deterrent to the making of contributions 

at a time when charitable institutions are sorelv in 

% 

need of help, wholly contrary to the law and the an¬ 
nounced policy of Congress in enacting the charitable 
contributions section. 


G 

If the Statute is at all ambiguous and a doubt exists, 
such doubt is to be resolved against the Government. 

The Commissioner apparently was not in doubt 
from 1921 to 1932 that the Act permitted a deduction 
for charitable contributions to an amount not exceeding 
15% of the taxpayer’s net income, including capital 
gains, and it was not until the year 1932 that a doubt 
existed in his mind as to the propriety of his action. 
If it can be said that the Act is not clear and unam- 
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biguous on the subject of the deduction for charita 
contributions, and a doubt as to its meaning exis 
such doubt must be construed most strongly agai: 
the Government. 

Gould v. Gould, 245 U. S. 151; 

U. S. v. Updike, 281 U. S. 489; 

Old Colony R . R. Co., v. Commissioner of Internal 
Revenue, 2S4 U. S. 552. 

Further, the Courts apparently look with favor upon 
the provisions in the Revenue Acts with respect! to 
charitable contributions and charitable exemptions, be¬ 
cause they have given these provisions a liberal cjon- 
struction in order to effectuate the beneficient purpose 
of Congress. 


jole 

}ts, 

nst 


Lederer v. Stockton, 260 U. S. 3; 

Andrus et al v. Burnet , Commissioner of Internal 
Revenue, 60 App. D. C. 182, 50 F. (2d) 332. 

In the last cited case, which involved a deduction for 
charitable contributions, Mr. Justice Hitz observed 
that in case of doubt, the provisions of a taxing statute 
are construed most strongly against the Government, 
and in favor of the citizen. 



VI. 


CONCLUSION 

For the reasons hereinabove set forth, it is respect¬ 
fully submitted that the appellee is entitled under Sec¬ 
tion *23 (n) of the Revenue Act of 1928 in the Computa¬ 
tion of his net income to a deduction for charitable 
contributions up to the amount of 15% of his net in¬ 
come as computed under Sections 21, 22 and 23 before 
deducting such contributions, regardless of whether 
his net income includes or comprises capital gain and 
whether he elects to have the rate of his tax determined 
under the provisions of Section 101. 

Respectfully submitted, 

Frederick Schwertxer, 

1000 National Press Building, 
Washington, D. C. 

Attorney for Appellee. 

November, 1933 
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APPENDIX “A” 


GEORGE WALLER BLOW and WAYNE CHA 
FIELD-TAYLOR, as Administrators of the 
ESTATE of ADELE M. BLOW, Deceased, 

vs. 

THE UNITED STATES 

i 

— 

(U. S. District Court Northern District of Illinois, 
Eastern Division, No. 39559, October, 1933) 


MEMORANDUM 

I 

The facts here involved are fully set forth in a stipu¬ 
lation filed herein, and they will not be repeated! in 
this memorandum. 

The first issue presented relates to the amount) of 
deduction for charitable contributions to which Adele 
M. Blow was entitled in determining her income xax 
for the calendar year 1925. 

The schedule attached to her 1925 return showed 
that her contributions actually amounted to the sund of 
$53,197.81. The applicable revenue act, that of 1924, 
provided (Sec. 214): 
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“(a) In computing net income there shall be 
allowed as deductions: * * * (10) Contributions 
* * * to an amount which does not exceed 15 per 
centum of the taxpayer’s net income.” 


Under Schedule D of the return, the taxpayer reported 
a “capital net gain” of $51,665.07. The return showed 
44 ordinary net income’’ of $166,454.45. 44 Capital gain” 
is defined by the Revenue Act of 1924 (Sec. 20S) as 
44 gain from the sale or exchange of capital assets con¬ 
summated after December 31, 1921.” 

The specific question is whether, in determining de¬ 
duction for contributions under Section 214 (a) (10), 
supra, 44 net income” includes 44 capital gain,” as con¬ 
tended by the taxpayer, or whether, as the Government 
claims, the taxpayer is entitled to deduct for contri¬ 
butions 15% of “ordinarv net income” onlv. 


Section 208, paragraph 44 b” of the Revenue Act of 
1924 reads, in part: 

44 In the case of any taxpayer, (other than a 
corporation) who for any taxable year derives a 
capital net gain, there shall (at the election of the 
taxpayer) be levied, collected and paid, in lieu of 
the taxes imposed by Sections 210 and 211 of this 
title, a tax determined as follows: 


44 A partial tax shall be computed upon the basis 
of the ordinary net income at the rates and in the 
manner provided in Sections 210 and 211, and the 
total tax shall be this amount plus 12V*>% per 
centum of the capital net gain.” 


44 Xet income” in the case of an individual, is defined 
by Section 212 of the Revenue Act of 1924 to mean, 
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“the gross income as defined in Section 213, les^ the 
deductions allowed in Sections 212 and 206/’ 


Section 213 reads, in part: 

“(a) The term 4 gross income’ includes gains, 
profits, and income derived from * * * sales, or 
dealings in property, whether real or personal, 
growing out of the ownership or use of or interest 
in such property, * * V’ 

It thus appears that Congress has, by Sections 212 
and 213, declared that “gains * * * from * * * jsales 
or dealings in property,” that is, so-called “capital 
gains,” are included in “net income.” This detention 
of “net income” so as to include “capital gains” does 
not appear to have been changed by Section 208, the 
capital gain provision of the act. Nor does there ap¬ 
pear in the legislative history of that capital gaiiji pro¬ 
vision, recited in the Government’s brief, anything to 
indicate that Congress intended to change the meaning 
of the term “net income.” Section 208 merely pro¬ 
vides, at the election of the taxpayer, for a special 
method of calculating the tax when there has been a 
capital net gain. 


The court concludes that, in determining the limita¬ 
tion upon deduction for contributions, “capital gain” 
should be included, and that, accordingly, Adele M. 
Blow was entitled to increase her deductions on ac¬ 
count of charitable contributions to the amount of 
15% of her capital net gain. 

This conclusion is supported by the case of Atjdns v. 
White, Collector, 3 Fed (Supp.) 694. * * * 
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No. 6066 


Guv T. Hklverixg, Commissioner of Internal Revenue, 
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Aaron Straus, Appellee. 
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FOR HEARING 
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Washington, D. C. j 
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Court ot Appeals of tfje JBistnct of Columbia 

April Term, 1933 j 


No. 6066 


Guy T. Helverixg, Commissioner of Internal Revenue, 

Appellant, 


v. 


Aaron Straus, Appellee. 


Motion to Advance Case for Hearing 

Now comes the appellee in the above-entitled cai^se, 
by Frederick Schwertner, his attorney, and respect¬ 
fully moves the Honorable Court to advance the hear¬ 
ing of the same. This is prayed for the following 
reasons: 

This case involves a question of great public interest 
and importance, affecting many pending cases invdlv- 
ing the same issue. 

The Commissioner of Internal Revenue in his notice 
of deficiency in tax for the year 1929 only allowed jthe 
appellee a deduction of $6,461.99 for charitable contri- 
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butions, whereas he donated to charity in that year 
the sum of $144,695.04, hence this controversy. 

Section 23 (n) of the Revenue Act of 1928 allows as 
a deduction charitable contributions to an amount 
which does not exceed 15% of the taxpayer’s net in¬ 
come, computed before any allowance for contributions. 

The Commissioner determined that the appellee in 
the year 1929 had a total net income of $809,543.86, be¬ 
fore any allowance for contrbiutions, the said sum of 
$809,543.86 comprising ordinary net income of $43,- 
079.90 and capital gain of $766,463.96 taxed at 12%%. 
The Commissioner only allowed the sum of $6,461.99 as 
a deduction for contributions under his theorv that 
when a taxpayer has a capital gain which is taxed at 
12%%, the deduction for contributions is confined to 
15% of his ordinary net income. The capital gain provi¬ 
sions were passed upon by this Court on another issue 
in Dunigan v. Burnet, 66 F. (2d) 201, 202, (opinion by 
Mr. Justice Groner), decided June 5, 1933. 

The Board of Tax Appeals in this case by a unanim¬ 
ous decision by the full Board held that the 15% deduc¬ 
tion for charitable contributions under Section 23 (n) 
of the Revenue Act of 1928 is to be measured by the 
total net income, including capital gains, and allowed 
the appellee a deduction of $121,431.78. The decisions 
of the Board in Ralph IF. Harbison, 26 B. T. A. 896, 
Susan Dwight Bliss, 27 B. T. A. 205 and Mary Colgate, 
27 B. T. A. 506 which were decided by three divisions 
of the Board without review by the full Board, hold- 
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i 

I 

mg that the 15% deduction is confined to ordinary n^t 
income where a taxpayer derived a capital gain taxed 
at 12 x / 2 %, were expressly overruled and repudiated py 
the decision of the Board in the Aaron Straus case. 

i 

i 

I 

The Harbison, Bliss and Colgate cases are now pend¬ 
ing before the Circuit Court of Appeals for the Secohd 
Circuit on appeals by the taxpayers. 

Atkins v. White, 3 Fed. Supp. 694, following the rujle 
announced in the Straus case, is now pending in tbe 
Circuit Court of Appeals for the First Circuit. 

George Waller Blow et al. v. U. S. (N. D. Ill. E. I>.) 
decided September 1, 1933, following Atkins v. Whi\e, 
supra, will be appealed by the Government to the Cir¬ 
cuit Court of Appeals for the Seventh Circuit. 

I 

I 

Leslie T. Igleheart and John L . Igleheart, decided by 
the Board by an unpublished memorandum opinion 
following the rule announced in the Straus case, is 
pending in the Circuit Court of Appeals for the Seventh 
Circuit. 

i 

Edward B. Robinette and Ernest L. Woodward, de¬ 
cided by the Board by an unpublished memorandum 
opinion following the rule announced in the Straus 
case, is pending in the Circuit Court of Appeals for j;he 
Third Circuit. 

None of the cases in the Circuit Courts of Appeal 
has been heard. 
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On June 13,1933, the Commissioner of Internal Rev¬ 
enue issued mimeograph 4028, Prentic-Hall Tax Ser¬ 
vice, 1933, page 1920, par. 1352, holding that pending 
final court decision, consideration of cases involving the 
question presented by the Straus case shall be deferred. 

There are many cases involving this issue pending in 
the offices of the Internal Revenue Agents in Charge 
in the United States, in the Bureau of Internal Rev¬ 
enue, Washington, D. C., and before the Board of Tax 
Appeals, pending final court decision. 

The present uncertainty as to the deductibility of 
charitable contributions to the amount of 15% of total 
net income, including capital gains, is at the present 
time serving as a deterrent to the making of substan¬ 
tial contributions to benevolent institutions throughout 
the United States. 

It was the administrative practice of the Commis¬ 
sioner of Internal Revenue from the time the Revenue 
Act of 1921 was approved, which first introduced the 
capital gain provisions, to January 27, 1932, to allow 
as a deduction for charitable contributions an amount 
not exceeding 15% of the taxpayer’s total net income, 
including capital gains, and the capital gain provisions 
were reenacted in substantially the same language dur¬ 
ing this period by the Revenue Acts of 1924, 1926 and 
1928, without disapproving such a long-continued and 
uniform departmental construction. 
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Appellant’s brief was filed with this Court on Novem¬ 
ber 11,1933, and the brief on behalf of the appellee was 
filed on November 25, 1933. 

WHEREFORE, counsel for the appellee respect¬ 
fully prays that this case may be heard by this Honor¬ 
able Court in December, 1933, following the cases al¬ 
ready calendared for the week of December 4, oiH at 
such other time as may be convenient to the CourtJ 
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November, 1933. 


Receipt of service of the above is acknowledged 
day of November, 1933. 
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Attorney for Appellant 





